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3. EPA Withdraws Broadly Applicable Alternate Test Methods Used to Certify 

Residential Wood Heaters 
4. EPA Issues Final Rule Amending HAP List to Include 1-Bromopropane  
5. EPA Proposes Amendments to Air Toxics Standards for Dry Cleaners 
6. EPA Proposes Air Toxics Amendments for Primary Copper Smelters 
7. EPA Adds 29 Ethylene Oxide Commercial Sterilizers to TRI Reporting List 
8. EPA Makes Findings of Failure to Submit SSM SIP Revisions 
9. Petitioners File Supplemental Briefs in D.C. Circuit Challenges to SSM Policy 

and SIP Calls 
10. EPA Publishes Proposed Actions Related to RFS Program 
11. Racing Enthusiasts and Suppliers File D.C. Circuit Briefs Challenging Anti-

Tampering Provisions of Phase 2 Truck Rule 
12. Environmental Groups Ask D.C. Circuit to Order EPA Action on Incinerator 

Emission Standards 
13. Study: Combined Ozone & PM2.5 Events Are A Worsening Problem in the 

West 
14. OECA Extends COVID Inspection Requirement Flexibilities By Three Months 

 

This Week in Review 
 

(1) EPA Strengthens Light-Duty Vehicle GHG Emission Standards 
(December 30, 2021) – EPA published in the Federal Register (86 Fed. Reg. 
74,434) a final rule strengthening the greenhouse gas (GHG) emission standards 
for model year (MY) 2023 through 2026 light-duty vehicles (LDV) set by the 
previous administration in April 2020 under the “SAFE 2” Rule (the “Safer 
Affordable Fuel-Efficient Vehicles” Rule).  The “SAFE 2” Rule rolled back LDV 
GHG emission standards established in 2012.  The final rule, which EPA originally 
announced on December 21, 2021, increases the stringency of the “SAFE 2” GHG 
standards year over year from MY 2023 through MY 2026.  According to EPA, 
“The standards finalized for MYs 2025 and 2026 are the most stringent option 
considered in the proposed rule and the MY 2026 requirements establish the most 
stringent GHG standards ever set for the light-duty vehicle sector.  The final rule 
significantly accelerates the rate of stringency increases to between 5 and 10 
percent each year from 2023 through 2026.  Under the previous standards 
stringency increased at a rate of roughly 1.5 percent per year.  [The] final 
standards are expected to result in average fuel economy label values of 40 mpg, 
while the standards they replace (the SAFE rule standards) would achieve only 32 
mpg in MY 2026.”  This final rule takes effect on February 28, 2022.  For further 
information: https://www.govinfo.gov/content/pkg/FR-2021-12-30/pdf/2021-
27854.pdf, https://www.youtube.com/watch?v=sxFhhk-p6-4 and 
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https://www.epa.gov/regulations-emissions-vehicles-and-engines/final-rule-revise-
existing-national-ghg-emissions  
 
(2) NHTSA Repeals “SAFE 1” Rule Preempting Light-Duty Vehicle Standards 
(December 29, 2021) – The U.S. Department of Transportation’s National 
Highway Traffic Safety Administration (NHTSA) published in the Federal Register 
(86 Fed. Reg. 74,236) a final rule repealing in full the September 2019 “SAFE 1” 
Rule (the “Safer Affordable Fuel-Efficient Vehicles Rule Part One: One National 
Program”), in which NHTSA codified regulatory text and made additional 
pronouncements relative to the preemption of state and local laws related to 
Corporate Average Fuel Economy standards; this final rule was first announced on 
December 21, 2021.  The purpose of the “SAFE 1” Rule was to preempt the 
federal waiver for the greenhouse gas (GHG) emission standards and Zero 
Emission Vehicle (ZEV) standards under California’s Advanced Clean Cars (ACC) 
program.  NHTSA proposed to repeal the “SAFE 1“ Rule in May 2021 and has 
now finalized that proposal stating, “In doing so, the Agency underscores that any 
positions announced in preambulatory statements of prior NHTSA rulemakings, 
including in the SAFE 1 Rule, which purported to define the scope of preemption 
under the Energy Policy and Conservation Act (EPCA), do not reflect the Agency’s 
reconsidered understanding of its proper role in matters of EPCA preemption.  
Through this final rule, NHTSA makes clear that no prior regulations or positions of 
the Agency reflect ongoing NHTSA views on the scope of preemption of states or 
local jurisdictions under EPCA.”  This final rule takes effect on January 28, 
2022.  EPA must still take action to reinstate the GHG and ZEV components of 
California’s ACC waiver, which will also allow other states that adopted these 
standards under Clean Air Act Section 177 to implement them for their respective 
state clean cars programs.  For further information: 
https://www.govinfo.gov/content/pkg/FR-2021-12-29/pdf/2021-28115.pdf and 
https://www.nhtsa.gov/press-releases/cafe-preemption-final-rule  
 
(3) EPA Withdraws Broadly Applicable Alternate Test Methods Used to 
Certify Residential Wood Heaters (December 21, 2021) – In a memorandum to 
EPA Regional Air Directors and Air Branch Managers, Richard A. (Chet) Wayland, 
Director of the Air Quality Assessment Division of EPA’s Office of Air Quality 
Planning and Standards (OAQPS), announced the agency’s December 20, 2021, 
decision to formally withdraw Broadly Applicable Alternate Test Methods ALT-125 
and ALT-127, which were used for compliance test purposes to certify residential 
wood heaters (RWH) under 40 CFR 60, subpart AAA.  EPA took this action after 
receiving an April 28, 2021, request for withdrawal of the test methods from the 
Alaska Department of Environmental Conservation, co-signed by six other state 
environmental program directors, and a similar request, on May 21, 2021, from 
nine state Attorneys General who further expressed concerns over a recent report 
by the Northeast States for Coordinated Air Use Management (NESCAUM) finding 
serious faults with EPA’s implementation of subpart AAA and QQQQ RWH 
certification programs.  Subsequent to the submittal of its request, Alaska provided 
EPA OAQPS with seven test reports supporting withdrawal of the test methods.  In 
his memorandum, Wayland writes, “Of significant note is that the withdrawal of 
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these two Alternate Test Methods does not leave this sector without compliance 
options.  More traditional ‘crib wood’ compliance testing using EPA Method 28R is 
available for all parties to use, as is ALT-140, an Integrated Duty Cycle based 
Alternate Test Method that uses cord wood fueling.  In addition to these two 
options, affected parties may also request the use of a new Alternate Test Method, 
subject to approval by OAQPS.”  For further information: 
https://www.epa.gov/system/files/documents/2021-12/withdrawal-of-alt125-and-
alt127-final-memorandum.pdf  
 
(4) EPA Issues Final Rule Amending HAP List to Include 1-Bromopropane 
(January 5, 2022) – EPA has issued a final rule adding 1-bromopropane (1-BP) to 
the list of hazardous air pollutants (HAPs) under Section 112 of the Clean Air Act 
(87 Fed. Reg. 393).  This is the first time a pollutant has been added to the HAP 
list.  1-BP (also known as n-propyl bromide or nPB) is used for a variety of 
purposes and applications, including in degreasing operations, adhesives, 
furniture foam fabrication and in the aerospace industry.  With the addition of this 
pollutant, beginning February 4, 2022, facilities must include 1-BP in their 
assessment of their source size classification (e.g., potential-to-emit and major 
source determination) and may be subject to major source requirements. In the 
Federal Register notice, EPA announced that a separate regulation will be 
necessary to implement the addition of the substance and it has begun to develop 
an “infrastructure” to address implementation and compliance, which will be 
proposed in 2022 and finalized in early 2023.  EPA also announced that it will work 
to revise current National Emission Standards for Hazardous Air Pollutants 
(NESHAPs) and determine if additional NESHAPs are needed for 1-BP.  EPA 
granted the petitions to add 1-BP to the HAP list on June 18, 2020 and, on June 
11, 2021, issued an Advanced Notice of Proposed Rulemaking that requested 
input on the regulatory impacts of adding the substance to the list. However, those 
earlier measures did not require sources to take steps to address emissions of 1-
BP.   For further information: https://www.govinfo.gov/content/pkg/FR-2022-01-
05/pdf/2021-28315.pdf, https://www.epa.gov/system/files/documents/2022-01/1bp-
q-and-a-document-final.pdf and https://www.epa.gov/haps/petitions-add-1-bp-npb-
clean-air-act-list-hazardous-air-pollutants 
  
(5) EPA Proposes Amendments to Air Toxics Standards for Dry Cleaners 
(December 27, 2021) – EPA has proposed amendments to the National Emission 
Standards for Hazardous Air Pollutants (NESHAP) for dry cleaning facilities using 
perchloroethylene (PCE).  The amendments are the result of a periodic technology 
review of air toxics standards that EPA is required to undertake.  EPA is proposing 
to require that all new and existing PCE dry-to-dry machines be equipped with 
refrigerated condensers and carbon adsorbers as secondary controls (currently 
only new machines are required to have these controls).  EPA expects that 
existing facilities can comply with the new requirements without additional capital 
or operation costs as a result of having already purchased newer machines.  The 
agency estimates that 10,000 – 15,000 sources are subject to the standards – 
primarily small commercial facilities that are area sources.  EPA will accept public 
comment until February 10, 2022 and is under a court order to issue the final 
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standards by December 1, 2022.  EPA issued the Federal Register notice on 
December 27, 2021 (86 Fed. Reg. 73,207) and a second notice on January 5, 
2022 (87 Fed. Reg. 421) to correct information pertaining to a possible public 
hearing.  For further information:  https://www.govinfo.gov/content/pkg/FR-2021-
12-27/pdf/2021-26469.pdf, https://www.govinfo.gov/content/pkg/FR-2022-01-
05/pdf/2021-28544.pdf and https://www.epa.gov/stationary-sources-air-
pollution/dry-cleaning-facilities-national-perchloroethylene-air-emission 
 
(6) EPA Proposes Air Toxics Amendments for Primary Copper Smelters 
(December 22, 2021) – EPA has proposed amendments to the National Emission 
Standards for Hazardous Air Pollutants (NESHAPs) for Primary Copper Smelting 
major and area sources.  The revisions are the result of the Risk and Technology 
Review that considered the residual risk that remained after the implementation of 
the NESHAP, as well as cost-effective developments in control technologies or 
practices.  EPA has determined that the residual risk is unacceptable and is 
proposing additional requirements, including new standards for previously 
unregulated sources, particulate matter standards (as a surrogate for metals), 
mercury standards, work practice standards for fugitive dust control and revised 
requirements for periods of startup, shutdown and malfunction.  The agency 
determined that there are no cost-effective new controls that would reduce 
emissions beyond those that are proposed under the residual risk review.  There 
are three sources affected by this proposal, including two major sources in Arizona 
and an area source in Utah.  EPA has stated that the elevated cancer risks from 
this source category disproportionately affect environmental justice communities, 
including those with low-income, Native American and Hispanic residents living 
near these facilities.   There will be a 45-day public comment period after 
publication of the proposal in the Federal Register.  For further information:  
https://www.epa.gov/stationary-sources-air-pollution/primary-copper-smelting-
area-sources-national-emissions-standards and https://www.epa.gov/stationary-
sources-air-pollution/primary-copper-smelting-national-emissions-standards-
hazardous-air 
 
(7) EPA Adds 29 Ethylene Oxide Commercial Sterilizers to TRI Reporting List 
(December 28, 2021) – EPA has expanded the reporting requirements of the 
Toxics Release Inventory (TRI) to include 29 commercial sterilization facilities that 
use or release ethylene oxide (EtO). Sixteen of those sources must also now 
report on ethylene glycol as well (86 Fed. Reg. 73,764).  The action was carried 
out under the discretionary authority in the Emergency Planning and Community 
Right-to-Know Act (EPCRA) that allows the Administrator to add specific facilities 
to the TRI based on characteristics such as a chemical’s toxicity, the proximity of 
the facility to other sources or population centers, the facility’s history of releases 
of the chemical or other factors.  While EtO and ethylene glycol have been on the 
list of TRI chemicals since its inception, not all types of sources that use the 
chemicals have been subject to TRI.  According to EPA, the 29 sources now 
identified use the greatest quantities of EtO in the source category and are likely to 
exceed the TRI reporting threshold of 10,000-pounds per year.  The sources must 
begin tracking their use, releases and waste management quantities for EtO (and 
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ethylene glycol, if they are one of the 16 identified plants) in January 2022 and, if 
they meet the reporting thresholds, begin submitting data in 2023.  For further 
information:  https://www.govinfo.gov/content/pkg/FR-2021-12-28/pdf/2021-
28067.pdf and https://www.epa.gov/toxics-release-inventory-tri-
program/discretionary-authority-extend-tri-reporting-requirements 
 
(8) EPA Makes Findings of Failure to Submit SSM SIP Revisions (January 5, 
2022) – EPA announced final findings of failure to submit State Implementation 
Plan (SIP) revisions to appropriately address excess emissions that occur during 
periods of startup, shutdown and malfunction (SSM).  On September 30, 2021, 
EPA issued a memorandum withdrawing an October 2020 memorandum that 
superseded a 2015 policy and SIP call (thereby reinstating the 2015 policy and 
SIP call).  Under the September 2021 memo, EPA determined that SIP provisions 
that exempt emission limits during SSM or that provide affirmative defense 
provisions are inconsistent with the Clean Air Act and, generally, not 
approvable.  With the 2015 policy reinstated, enforceable emission limits are back 
in place under all modes of source operation.  EPA has received SIP revisions for 
33 of the 45 jurisdictions named in the 2015 SIP call.  The 12 remaining 
jurisdictions, to which this week’s findings of failure to submit apply, are Alabama; 
Arkansas; San Joaquin Valley (CA) Air Pollution Control District; District of 
Columbia; Illinois; Forsyth County (NC); Ohio; Rhode Island; South Dakota; 
Shelby County (TN); Washington – Energy Facility Site Evaluation; and Southwest 
Clean Air Agency (WA).  The findings of failure to submit set a 24-month deadline 
for EPA to either approve submitted SIPs or finalize Federal Implementation Plans 
(FIPs) to apply in jurisdictions that do not submit an approvable SSM SIP.  The 
findings also initiate two mandatory sanctions “clocks.”  Under the first, a 2:1 offset 
ratio for the nonattainment New Source Review (NSR) program goes into effect in 
areas that have not submitted complete SSM SIPs within 18 months after the final 
findings take effect.  Under the second, federal highway funding may be withheld if 
complete SIPs are still not submitted within 6 months following the imposition of 
the NSR offset sanctions.  The final findings of failure to submit will take effect 30 
days after this action is published in the Federal Register.  For further information: 
https://www.epa.gov/air-quality-implementation-plans/emissions-during-periods-
startup-shutdown-malfunction-ssm  
 
(9) Petitioners File Supplemental Briefs in D.C. Circuit Challenges to SSM 
Policy and SIP Calls (January 3, 2022) – States and industry groups filed 
supplemental briefs in the U.S. Court of Appeals for the District of Columbia Circuit 
in litigation challenging the Obama administration’s recently-revived 2015 policy on 
startup, shutdown and malfunction (SSM) provisions and associated SIP calls.  
The policy states that State Implementation Plan (SIP) provisions that provide 
exemptions from air emissions limits during SSM periods or that provide 
affirmative defenses for emissions-limit violations during SSM periods are not 
consistent with the Clean Air Act and are not generally approvable.  The Trump 
administration reconsidered the policy and withdrew it November 2020, but it was 
reinstated by the Biden administration in October 2021.  The D.C. Circuit cases 
challenging the 2015 policy and SIP calls were fully briefed in 2016, but were 
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placed in abeyance during EPA’s reconsideration period.  After the 2015 policy 
was reinstated, the litigation was removed from abeyance and the court ordered 
supplemental briefing to proceed.  The petitioners argued in their briefs, and 
reiterate in their supplemental briefs, that SSM exemptions and affirmative 
defense provisions are consistent with the CAA definition of “emission limitation” 
and EPA acted unlawfully in issuing SIP calls that rested on its contradictory 
interpretation of the Act.  These cases will be argued on the same day and before 
the same panel as the cases challenging the Trump administration’s withdrawals 
of SIP calls for Iowa, North Carolina and Texas.  The state petitioners are 
Alabama, Arkansas, Arizona, Florida, Georgia, Kansas, Kentucky, Louisiana, 
Mississippi, Missouri, Ohio, Oklahoma, South Carolina, South Dakota, Tennessee 
and West Virginia.  For further information: https://www.4cleanair.org/wp-
content/uploads/Env.-Cmte.-of-Fla.-Elec.-Power-Coord.-Grp.-v.-EPA-State-Pets.-
Supp.-Brief-1-3-22.pdf and https://www.4cleanair.org/wp-content/uploads/Env.-
Cmte.-of-Fla.-Elec.-Power-Coord.-Grp.-v.-EPA-Industry-Pets.-Supp.-Brief-1-3-
22.pdf 
 
(10) EPA Publishes Proposed Actions Related to RFS Program (December 
21, 2021) – EPA published in the Federal Register (86 Fed. Reg. 72,436) a 
proposed set of actions related to the Renewable Fuel Standard (RFS) program.  
These actions include 1) proposed biofuel volume obligations for 2020, 2021 and 
2022 and 2) proposed regulatory changes “intended to enhance the program’s 
objectives,” such as new regulations for the use of biointermediates to produce 
qualifying renewable fuel and flexibilities for regulated parties and clarifications to 
existing regulations.  EPA is accepting comments on this proposal through 
February 4, 2022.   For further information: 
https://www.govinfo.gov/content/pkg/FR-2021-12-21/pdf/2021-26839.pdf and 
https://www.epa.gov/renewable-fuel-standard-program/proposed-volume-
standards-2020-2021-and-2022  
 
(11) Racing Enthusiasts and Suppliers File D.C. Circuit Briefs Challenging 
Anti-Tampering Provisions of Phase 2 Truck Rule (December 23, 2021) – A 
trade group representing manufacturers, distributors and retailers of automotive 
afterparts that convert on-road vehicles into racecars filed opening briefs in the 
U.S. Court of the Appeals for the District of Columbia Circuit in their long-pending 
case challenging anti-tampering provisions in EPA’s 2016 greenhouse gas (GHG) 
and fuel efficiency standards for medium- and heavy-duty engines and vehicles.  
The group’s petition for review of the rule was originally consolidated with one filed 
by the Truck Trailer Manufacturers Association (TTMA), but was severed and 
placed in abeyance while the other case proceeded.  After the D.C. Circuit issued 
its November 2021 opinion in the TTMA case, in which it vacated all portions of 
the rule as they apply as they apply to trailers that are pulled by “tractor-trailer” 
trucks, the Racing Enthusiasts and Suppliers Coalition’s case was revived.  In its 
brief, the Coalition argues that the Clean Air Act unambiguously authorizes the 
conversion of motor vehicles into competition-only vehicles, and asks the court to 
vacate provisions of the rule that prohibit tampering with emissions controls on 
motor vehicles being converted to racecars, i.e., vehicles to be used solely for 
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purposes of competition.  For further information: https://www.4cleanair.org/wp-
content/uploads/Racing-Enthusiasts-Suppliers-Coal.-v.-EPA-Pets.-Brief-12-23-21-
corr.-1-5-22.pdf  
 
(12) Environmental Groups Ask D.C. Circuit to Order EPA Action on 
Incinerator Emission Standards (December 21, 2021) – Reviving a long-
dormant court challenge, a coalition of environmental groups filed a petition for a 
writ of mandamus asking the U.S. Court of Appeals for the District of Columbia 
Circuit to order EPA to promulgate a rule updating its emissions standards for 
large municipal waste combustors (MWCs).  In 2006, EPA finalized MWC 
standards for large MWCs based on the Maximum Achievable Control Techology 
(MACT) floors originally set in 1995.  Arguing the standards were insufficiently 
stringent, environmental groups filed suit in the D.C. Circuit.  In 2007, EPA sought 
a voluntary remand of the standards in light of several court opinions that called 
them into question.  The court granted the motion in 2008 and remanded to EPA 
so that it could review, and if necessary, revise the standards.  Since that time, the 
agency has not taken any action to update the standards.  In their mandamus 
petition, three environmental groups – East Yard Communities for Environmental 
Justice, Ironbound Community Corporation and Sierra Club – now ask the court to 
issue a writ ordering EPA to comply with the court’s 2008 mandate by proposing 
revisions to the largue MWC standards within 18 months and to finalize revised 
standards nice months after the proposal.  For further information: 
https://www.4cleanair.org/wp-content/uploads/In-re-East-Yard-Communities-for-
EJ-Mandamus-Pet.-12-21-21.pdf  
 
(13) Study: Combined Ozone & PM2.5 Events Are A Worsening Problem in 
the West (January 5, 2022) - A new study by researchers at Washington State 
University and published yesterday in the journal Science Advances, finds that the 
western United States faces steady increases in PM2.5 and ozone pollution 
events driven by wildfire activity and weather conditions.  In particular, the study, 
titled “Increasing co-occurrence of fine particulate matter and ground-level ozone 
extremes in the western United States”, looked at 20 years of air pollution data in 
the west and found that co-occurring events where both ozone and PM2.5 fine 
particulate matter exceed the NAAQS have become more frequent, affect wider 
areas, and are exposing larger populations to unhealthy air.  The study links these 
combination events to long-lasting high-pressure systems, known as atmospheric 
ridges.  These weather conditions are connected with hot, dry weather conditions 
in the western U.S. which increase ozone formation and ground-level ozone 
levels, and are also conditions that are prone to wildfires, which also produce 
dangerous PM 2.5 and ozone levels.  The study found that over the past 20 years, 
atmospheric ridging events have been happening with increasing frequency and 
lasting longer.  For further information: 
https://www.science.org/doi/10.1126/sciadv.abi9386  
 
(14) OECA Extends COVID Inspection Requirement Flexibilities By Three 
Months (December 30, 2021) - In a letter to state and local environmental 
agencies and to their associations, Lawrence E. Starfield, Acting Assistant 
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Administrator of EPA’s Office of Enforcement and Compliance Assurance (OECA) 
has extended the agency’s policy of COVID-related compliance flexibilities that 
had previously been due to expire at the end of the year. The letter, “in light of the 
continuing COVID-19 public health emergency, extends flexibilities to count both 
off-site and onsite compliance assurance activities in meeting your compliance 
monitoring commitments through March 31, 2022.  EPA will evaluate the need to 
extend this date further at that time, if appropriate.”  Agencies will be expected to 
perform inspection “where it is possible and safe to do so”, but the letter states that 
EPA will allow adjustments for off-site compliance monitoring activities to count 
towards a partner agency’s grant workplan on-site inspection commitments.  
Agencies will need to track and document offsite compliance monitoring activities 
separately from inspections by an authorized inspector on-site in the appropriate 
database of record.  For further information: https://www.4cleanair.org/wp-
content/uploads/COVID-19-Inspection-Commitment-Letter-3rd-Extension-12-30-
21.pdf  
 

 

The Week Ahead 

• House Agriculture Committee Hearing on Implications of Electric Vehicle Investments for 
Agriculture and Rural America – January 12, 2022 
 

• Senate Committee on Energy and Natural Resources Hearing on Hydropower Hearing – 
January 11, 2022 
 

• Information Technology and Innovation Foundation Virtual Event on Rejuvenating Global 
Energy Innovation to Deliver on Glasgow – January 13, 2022 
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https://agriculture.house.gov/calendar/eventsingle.aspx?EventID=2397
https://www.energy.senate.gov/hearings/2022/1/full-committee-hydropower-hearing
https://itif.org/events/2022/01/13/rejuvenating-global-energy-innovation-deliver-glasgow
https://itif.org/events/2022/01/13/rejuvenating-global-energy-innovation-deliver-glasgow
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