
 
  

In this week’s Washington Update: 
1. EPA Seeks Comment on Proposed Consent Decree to Settle Litigation over 

Transport SIPs Under the 2015 Ozone Standard 
2. EPA Staff Preliminarily Conclude Tightening of PM NAAQS Is Warranted 
3. EPA Denies Petition for Reconsideration of NSR Project Emissions 

Accounting Rule but Will Initiate Rulemaking to Consider Revisions to NSR 
Regulations 

4. EPA Begins Process of Expanding TRI Requirements to Certain Contract 
Sterilizers 

5. California Governor Signs Law Banning New Gas-Powered Lawn and Garden 
Equipment 

6. Automakers Release First-Ever EV Sales Report 
7. Global Methane Pact Gains Momentum With Pledges From 32 Countries 
8. Regional Administrators Named for EPA Regions 3 and 5 

 

This Week in Review 
 

(1) EPA Seeks Comment on Proposed Consent Decree to Settle Litigation over 
Transport SIPs Under the 2015 Ozone Standard (October 15, 2021) – EPA 
published in the Federal Register (86 Fed. Reg. 57,423) a notice requesting public 
comment on a proposed consent decree in the case of Downwinders at Risk v. 
Regan, in which the petitioners allege that EPA failed to perform its nondiscretionary 
duties under the Clean Air Act (CAA) to take final action by the statutory deadlines 
to approve or disapprove, in whole or in part, State Implementation Plans (SIPs) to 
address the interstate transport of pollution under the 2015 ozone National Ambient 
Air Quality Standard (NAAQS).  Under the proposed consent decree, EPA is 
required to take action as follows: 1) By April 30, 2022, sign for Federal Register 
publication a notice of final rulemaking to approve, disapprove, conditionally 
approve or approve in part and conditionally approve or disapprove in part, the SIP 
submission from Hawaii addressing CAA Section 110(a)(2)(D)(i)I) for the 2015 
ozone NAAQS; 2) by April 30, 2022, sign for Federal Register publication notices of 
final rulemaking to approve, disapprove, conditionally approve or approve in part 
and conditionally approve or disapprove in part, SIP submissions from 26 additional 
states addressing CAA Section 110(a)(2)(D)(i)I) for the 2015 ozone NAAQS – 
Alabama, Arkansas, Connecticut, Florida, Georgia, Illinois, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Maryland, Michigan, Minnesota, Mississippi, Missouri, New 
Jersey, New York, North Carolina, Ohio, Oklahoma, South Carolina, Tennessee, 
Texas, West Virginia and Wisconsin; 3) notwithstanding the deadline established in 
#2, above, if, by February 28, 2022, EPA signs for Federal Register publication a 
proposed full or partial SIP disapproval for any one of these 26 states and a 
proposed Federal Implementation Plan for that state, then EPA shall have until 
December 15, 2022 to sign a final action to approve, disapprove, conditionally 
approve or approve in part and conditionally approve or disapprove in part 
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provisions of that SIP submission pursuant to CAA Section 110(k)(2)-(4); and 4) 
sign for Federal Register publication, by December 15, 2022, notices of final 
rulemaking to approve, disapprove, conditionally approve or approve in part and 
conditionally approve or disapprove in part SIP submissions from Arizona, 
California, Montana, Nevada and Wyoming.  Comments on the proposed consent 
decree must be received by EPA by November 15, 2021.  For further information: 
https://www.govinfo.gov/content/pkg/FR-2021-10-15/pdf/2021-22519.pdf and 
https://www.4cleanair.org/wp-content/uploads/Litigaton-2015-Ozone-Transport-
SIPs-Proposed-DC-100521.pdf 
 
(2) EPA Staff Preliminarily Conclude Tightening of PM NAAQS Is Warranted 
(October 8, 2021) – In last week’s Washington Update (October 2-8, 2021) we 
announced, consistent with a Federal Register notice published Friday, October 8, 
2021, that the Policy Assessment for the Reconsideration of the National Ambient 
Air Quality Standards for Particulate Matter, External Review Draft (Draft PM PA) 
would be posted on EPA’s website “on or around October 8, 2021”; however, the 
draft document did not become available until later in the day.  Of particular note in 
the Draft PM PA is the discussion of the EPA staff’s preliminary conclusions 
relative to the primary PM2.5 standards (see pp. 3-181– 3-203), including, “When 
taken together, we reach the conclusion that the available scientific evidence, air 
quality analyses, and the risk assessment, as summarized above, can reasonably 
be viewed as calling into question the adequacy of the public health protection 
afforded by the combination of the current annual and 24-hour primary PM2.5 
standards.  In particular, we note the information and analyses new to this 
reconsideration (and discussed in detail above) in reaching this conclusion.”  EPA 
staff go on to explain their preliminary conclusion that available evidence suggests 
that the current annual PM2.5 standard of 12 micrograms per cubic meter (µg/m3) 
could be tightened to as low as 8 µg/m3 and the current daily standard of 35 
µg/m3 to as low as 30 µg/m3.  EPA staff briefed the Clean Air Scientific Advisory 
Committee on the Draft PM PA, as well as the September 30, 2021, supplemental 
Draft PM Integrated Science Assessment (Draft PM ISA), during a virtual public 
meeting on Thursday, October 14, 2021.  CASAC will reconvene November 17-19 
and December 1-2, 2021, to peer-review the Draft PM PA and Draft PM ISA.  For 
further information: https://www.epa.gov/system/files/documents/2021-10/draft-
policy-assessment-for-the-reconsideration-of-the-pm-naaqs_october-2021_0.pdf 
and 
https://casac.epa.gov/ords/sab/f?p=105:19:1401834912964:::RP,19:P19_ID:962  

(3) EPA Denies Petition for Reconsideration of NSR Project Emissions 
Accounting Rule but Will Initiate Rulemaking to Consider Revisions to NSR 
Regulations (October 12, 2021) – EPA denied a petition by environmental 
groups for administrative reconsideration of the November 2020 “Project 
Emissions Accounting” rule for New Source Review (NSR) permitting, as well as 
the petitioners’ request for withdrawal of the March 2018 guidance memorandum 
that preceded the rule.  EPA agreed, however, that the petition raised significant 
policy concerns and announced that it intended to initiate rulemaking to consider 
changes to the NSR rules to address those concerns.  The petition was filed 
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January 21, 2021 on behalf of the Environmental Defense Fund, Natural 
Resources Defense Council, Environmental Integrity Project, Sierra Club and the 
Adirondack Council.  The Project Emissions Accounting rule, which essentially 
codified interpretations in the preceding guidance memorandum, revised the 
federal NSR regulations to state that both emissions increases and decreases 
resulting from a proposed project can be considered during “Step 1” of the two-
step NSR major modification applicability test.  The environmental groups’ petition 
raised three major arguments objecting to the rule: 1) it fails to ensure that the 
offsetting emission decreases used in Step 1 to show that a project will not cause 
a significant emissions increase result from the change being evaluated; 2) it 
unlawfully allows a source to avoid NSR by offsetting emission increases resulting 
from a change with non-contemporaneous emission decreases, and 3) EPA has 
not ensured that project emission decreases will occur and will be maintained.  
EPA rejected the petition on grounds that the petitioners did not raise their specific 
concerns during the public comment period on the proposed rule and it was not 
impracticable for them to do so.  Accordingly, the agency denied the petition for 
reconsideration of the Project Emissions Accounting rule and will not withdraw the 
March 2018 memorandum at this time.  However, EPA also determined that the 
objections raised in the petition “raise concerns that warrant further consideration” 
by EPA in a separate rulemaking effort.  Accordingly, the agency intends to 
initiate, at its own discretion, a rulemaking process to consider revisions to the 
NSR regulations to address the concerns raised by the petition for administrative 
reconsideration.  It also plans to consider withdrawing the 2018 memorandum.  
For further information: https://www.epa.gov/nsr/notice-action-denying-petition-
reconsideration-and-administrative-stay-project-emissions 

(4) EPA Begins Process of Expanding TRI Requirements to Certain Contract 
Sterilizers (October 13, 2021) – EPA has begun the process of expanding the 
requirements of the Toxics Release Inventory (TRI) to include certain sterilization 
facilities that currently are not mandated to report on releases of ethylene oxide 
(EtO).  EPA has sent letters to 31 contract sterilizer facilities in 17 states notifying 
them that the agency may require them to report their EtO releases (and releases 
of ethylene glycol in some cases) under the TRI.  EPA reported that the 31 
facilities use the highest amounts of EtO in the source category and are likely to 
exceed the TRI reporting threshold of 10,000 pounds of EtO used per year.  EPA 
also noted that the facilities were chosen based on their proximity to a population 
center, history of EtO releases and other factors, including potential environmental 
justice considerations.  The facilities have 30 days to provide information to EPA, 
after which the agency will determine which of them will be required to report to 
the TRI.  This exercise is the first step in EPA’s effort to broaden TRI reporting 
requirements for contract sterilizer facilities.  The agency will consider notifying 
other contract sterilizers that they may need to report to the TRI if warranted as 
well.  For further information: https://www.epa.gov/newsreleases/epa-takes-next-
step-broaden-tri-reporting-requirements-ethylene-oxide 

 
(5) California Governor Signs Law Banning New Gas-Powered Lawn and 
Garden Equipment (October 9. 2021) – California Governor Gavin Newsom 
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signed a law prohibiting the production of new gasoline-powered small off-road 
engines (SORE) by the later of January 1, 2024 or as soon as the California Air 
Resources Board (CARB) deems feasible.  To accomplish this, the new law 
requires CARB to adopt, by July 1, 2022, “cost-effective and technologically 
feasible regulations to prohibit engine exhaust and evaporative emissions” from 
new SORE – spark-ignition engines rated at or below 19 kilowatts, including those 
used in lawn and garden equipment as well as other outdoor power equipment 
and specialty vehicles.  Among the factors to be considered by CARB when 
determining technological feasibility are 1) SORE emissions in the state; 2) 
anticipated timelines for development of zero-emission SORE; 3) increased 
demand for electricity resulting from charging requirements for more zero-emission 
SORE; 4) how commercial and residential users of lawn and garden equipment 
use this equipment; and 5) expected availability of zero-emission generators and 
emergency response equipment.  The law also calls upon CARB to “identify and, 
to the extent feasible, make available, funding for commercial rebates or similar 
incentive funding” to support the transition to zero-emission SORE.  For further 
information: 
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202120220AB13
46  
 
(6) Automakers Release First-Ever EV Sales Report (October 12, 2021) – The 
Alliance for Automotive Innovation (Auto Innovators) issued a report in which it 
provides, for the first time, a quarterly report on electric vehicle (EV) sales.  In Get 
Connected: Electric Vehicle Quarterly Report, which focuses on the second 
quarter of this 2021, the automakers also provide an overview of trends in zero-
emission vehicle (ZEV) adoption by vehicle type, state-by-state purchases and the 
development of public charging infrastructure in the U.S.  According to the Auto 
Innovators, over 168,000 ZEVs (including battery, plug-in hybrid and fuel cell EVs) 
were sold in the second quarter of this year, which represents 3.8 percent of the 
overall market – the highest of any quarter to date – and a 33-percent increase 
over first quarter sales.  The Auto Innovators also note that sales of traditional 
internal combustion engine vehicles fell by one percentage point during the 
second quarter of the year as compared to the first quarter and by almost 5 
percent compared to the second quarter of 2020.  In addition, although passenger 
cars have dominated the ZEV market in the past, crossover utility vehicles (CUVs) 
are rapidly gaining ZEV market share, with CUVs accounting for nearly 60 percent 
of the ZEV market on a monthly basis and averaging more than 50 percent of the 
market for the past six months.  In terms of model availability, the Auto Innovators 
report that there were 59 EV models sold in the second quarter of this year: 1) 18 
battery electric (eight passenger cars and 10 CUVs); 2) 38 plug-in hybrid (20 
passenger cars, 13 CUVs, four sport utility vehicles and 1 van); and 3) three fuel 
cell (two cars and 1 CUVs).  By state, in the second quarter of 2021, 11 percent of 
new light-duty ZEV registrations were in California; Colorado, Hawaii, 
Massachusetts, Oregon, Vermont, Washington and the District of Columbia each 
had new vehicle ZEV registrations of between 5 and 10 percent; and Arizona, 
Connecticut, Delaware, Maine, Maryland, Nevada, New Jersey, New York, Rhode 
Island and Virginia had new vehicle ZEV registrations of between 3.4 and 4.9 
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percent.  For further information: https://www.autosinnovate.org/posts/papers-
reports/Get%20Connected%20Electric%20Vehicle%20Quarterly%20Report%20Q
2%202021.pdf 

(7) Global Methane Pact Gains Momentum With Pledges From 32 Countries 
(October 11, 2021) – Two dozen additional countries have joined a U.S and 
European Union-led global effort to reduce methane emissions by 30 percent from 
2020 levels by 2030.   “Countries joining the Global Methane Pledge commit to a 
collective goal of reducing global methane emissions by at least 30 percent from 
2020 levels by 2030 and moving towards using best available inventory 
methodologies to quantify methane emissions, with a particular focus on high 
emission sources,” a White House release said.  If successful in meeting its goals, 
the effort would result in at least an additional 0.2 degrees C cut from global 
warming by 2050.  In addition, “Each year it would prevent 255,000 premature 
deaths, 775,000 asthma-related hospital visits, 73 billion hours of lost labour from 
extreme heat, and 26 million tonnes of crop losses globally,” according to the UN. 
With the addition of Canada, Mexico, Indonesia, Nigeria, and Iraq, many of the 
world’s top oil producers are backing the pledge, and in total, the 32 countries now 
represent about 30% of global methane emissions and 60% of the global 
economy. Nine of the top 20 methane-emitting countries worldwide are now 
participating in the pledge, however the world’s four largest emitters of methane – 
China, India, Russia and Brazil - are not yet part of the agreement.  International 
pressure is growing for climate commitments as the Conference of the Parties to 
the UN Framework Convention on Climate Change and the Paris Accord on 
Climate Change convene starting October 31, 2021 in Glasgow, Scotland. For 
further information: https://www.whitehouse.gov/briefing-room/statements-
releases/2021/09/18/joint-us-eu-press-release-on-the-global-methane-pledge/  
and https://www.unep.org/news-and-stories/story/new-global-methane-pledge-
aims-tackle-climate-change  

(8) Regional Administrators Named for EPA Regions 3 and 5 (October 12, 
2021) – President Biden announced he will appoint Adam Ortiz as Regional 
Administrator for EPA Region 3 and Debra Shore as Regional Administrator for 
EPA Region 5.  For the past three years, Adam Ortiz has served as the Director of 
Environmental Quality for Montgomery County, Maryland; he held the same 
position in Price George’s County, Maryland for the preceding six years. In 
addition, Ortiz served in the administration of former Maryland governor Martin 
O’Malley and at the Department of Labor during the Obama administration.  He 
also served three terms as Mayor of Edmonston, Maryland.  As Region 3 
Administrator, he will lead implementation of EPA’s programs in Delaware, the 
District of Columbia, Maryland, Pennsylvania, Virginia, West Virginia, and with 
seven federally recognized Tribes.  Debra Shore has served since 2006 as an 
elected member of the Board of Commissioners of the Metropolitan Water 
Reclamation District of Greater Chicago.  She is a past chair and current member 
of the Board of Directors of the Great Lakes Protection Fund and a former board 
member of the LGBTQ Victory Institute.  Shore was also the founding editor of 
Chicago Wilderness Magazine.  EPA Region 5 serves the states of Illinois, 
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Indiana, Michigan, Minnesota, Ohio, Wisconsin and 35 Tribes.  For further 
information: https://www.whitehouse.gov/briefing-room/statements-
releases/2021/10/12/president-biden-announces-key-regional-appointments-for-
epa-hhs-and-usda/ and https://www.epa.gov/newsreleases/epa-announces-
appointment-adam-ortiz-regional-administrator-epa-region-3 and 
https://www.epa.gov/newsreleases/epa-announces-appointment-debra-shore-
regional-administrator-epa-region-5  

 

The Week Ahead 

• U.S. Energy Department Teleconference of the President's Council of Advisors on 
Science and Technology to Discuss Various Aspects of Combatting and Adapting to 
Climate Change – October 18-19. 

 

• Fall 2021 EPA Clean Air Act Advisory Committee Meeting – October 18-19, 2021 
 

• U.S. EPA Teleconference of the Board of Scientific Counselors Executive Committee to 
discuss Per- and Polyfluoroalkyl Substances – October 20, 2021 

 

• House Select Committee on the Climate Crisis Hearing on "Good For Business: Private 
Sector Perspectives on Climate Action" – October 20, 2021 

 

• House Foreign Affairs Committee International Development, International Organizations 
and Global Corporate Social Impact Subcommittee and Europe, Energy, the 
Environment and Cyber Subcommittees Joint Hearing on "Preparing for COP26 (2021 
United Nations Climate Change Conference): United States Strategy to Combat Climate 
Change through International Development" – October 21, 2021 

 
 

• Senate Committee on Environment and Public Works Hearing on Evaluating the Federal 
Response to the Persistence and Impacts of PFAS Chemicals on our Environment – 
October 20, 2021 

 

• NACAA 2021 Virtual Fall Membership Meeting – October 20-21, 2021 
 

• Senate Committee on Energy and Natural Resources Hearing to Consider Pending 
Legislation Related to Use of Prescribed Fire on Land Management, Federal Activities 
Related to Wildfires, the FIRESHEDS Act, and More – October 21, 2021 

 
 

 

 
NACAA 

1530 Wilson Blvd., Suite 320 
Arlington, VA 22209 
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