
 
  

In this week’s Washington Update: 
1. EPA Files Motion to Hold Litigation Challenging 2020 PM NAAQS Decision in 

Abeyance While Agency Completes Reconsideration 
2. NHTSA Reconsidering Interim Rule That Delayed Fuel Economy Penalty 

Increase 
3. Researchers Report on First Study to Quantify Degree to Which Increases in 

PM2.5 from Wildfires Contribute to COVID-19 Cases and Deaths in U.S. 
4. Biofuels Producers Petition for Rehearing of D.C. Circuit’s Vacatur of EPA 

Rule Allowing Year-Round Sale of E15 Fuel 
5. Enforcement Alert Targets Metal Shredders 
6. Court Action Continues on Federal Oil and Gas Leasing As Pause Is Un-

Paused 
7. South Coast Releases Results of Comprehensive Air Toxics Study 
8. EPA Develops Draft Emission Models for Poultry Operations 
9. Many Firms Fail Law Students’ Climate Scorecard 
10. Research Suggests Targeting Electrification Strategies Can Improve EJ 

Benefits 
11. Community Group Files Title VI Civil Rights Complaint over Permitting of 

South Texas Oil Products Facility 
 

This Week in Review 
 

(1) EPA Files Motion to Hold Litigation Challenging 2020 PM NAAQS 
Decision in Abeyance While Agency Completes Reconsideration (August 16, 
2021) – EPA filed a motion in the U.S. Court of Appeals for the District of 
Columbia Circuit litigation challenging the previous administration’s December 18, 
2020, decision to retain the 2012 PM NAAQS without revision.  In the motion, EPA 
asks the court to continue to hold the consolidated cases in abeyance until March 
1, 2023, while the agency completes its reconsideration of the decision: “EPA 
intends to reassess the scientific evidence and technical information and consider 
the most up-to-date science, including new studies in the emerging area of 
COVID-related research.  Moreover, a revised rulemaking based ‘on a 
reevaluation of which policy would be better in light of the facts’ is ‘well within an 
agency’s discretion,’ and ‘[a] change in administration brought about by the people 
casting their votes is a perfectly reasonable basis for an executive agency’s 
reappraisal of the costs and benefits of its programs and regulations.’”  The 
agency further argues, “While EPA cannot prejudge the outcome of its 
reconsideration process, litigating these consolidated cases risks wasting [the 
resources normally expended by the parties and the Court] in review of an action 
that may be mooted by the outcome of the reconsideration process – and, given 
EPA’s intended timetable, that may be mooted shortly after (or even before) any 
Court decision.”  EPA advises the court that it intends to issue a proposed rule in 
summer 2022 and a final rule in spring 2023.   For further information: 
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https://www.4cleanair.org/wp-content/uploads/Litigation-Abeyance_Motion-
PM_NAAQS_California_v_EPA-081621.pdf  
 
(2) NHTSA Reconsidering Interim Rule That Delayed Fuel Economy Penalty 
Increase (August 16, 2021) – NHTSA announced a supplemental notice of 
proposed rulemaking (SNPRM) in which it indicates it is “reviewing and 
reconsidering” a January 14, 2021 interim final rule that delayed increased civil 
penalties for noncompliance with fuel economy standards.  The interim final rule 
was NHTSA’s response to the Alliance of Automotive Innovation’s (AAI’s) October 
2, 2020, petition for a delay in implementation of higher penalties for automakers 
that fail to meet fuel economy requirements.  In 2015, Congress called on all 
federal agencies to adjust civil penalties to account for inflation.  NHTSA 
responded in 2016, against the protests of auto manufacturers, with a rule to 
increase fines for noncompliance with federal fuel economy standards from $5.50 
to $14 for every 0.1 mile per gallon by which new cars and trucks exceed the 
standards.  In 2019, the previous administration suspended the rulemaking but on 
August 31, 2020, the U.S. Court of Appeals for the Second Circuit overturned that 
action prompting AAI’s petition to NHTSA.  The January 2021 interim final rule, 
which took effect immediately upon publication in the Federal Register, delayed 
the imposition of the higher fines until model year 2022.  That rule was challenged 
in February 2021 by a group of 15 state attorneys general, environmental groups 
and Tesla; the consolidated cases have been on hold since spring while the Biden 
Administration reviewed the rule.  NHTSA states that it is pursuing an SNPRM “to 
consider the appropriate path forward and to allow interested parties sufficient time 
to provide comments.”  It further states in the SNPRM, that it “is considering 
withdrawing the interim final rule and reverting to the December 2016 final rule that 
would apply the inflation adjustment beginning with Model Year 2019.”  Once the 
SNPRM is published in the Federal Register, NHTSA will accept public comments 
for 30 days.  For further information: 
https://www.nhtsa.gov/sites/nhtsa.gov/files/2021-08/FINAL-CAFE-Penalties-
SNPRM-Website.pdf  
 
(3) Researchers Report on First Study to Quantify Degree to Which 
Increases in PM2.5 from Wildfires Contribute to COVID-19 Cases and Deaths 
in U.S. (August 13, 2021) – Using a statistical model that they built and validated, 
a team of researchers quantified, for the first time, the extent to which wildfire 
smoke may have contributed to “excess” COVID-19 cases and deaths in 
California, Oregon and Washington from March through December 2020.  The 
researchers examined the correlation between county- and daily-level monitoring 
data on PM2.5 concentrations, wildfire days from satellite data and the number of 
COVID-19 cases and deaths in 92 counties representing 95 percent of the 
population across the three states, accounting for such factors as weather, size of 
population and societal patterns of social distancing and mass gatherings.  Their 
work allowed them to estimate the association between daily changes in PM2.5 
levels and the percentage increase in COVID-19 cases and deaths for the 
counties they studied.  They further estimated, for each county, the percentage of 
the total number of COVID-19 cases and deaths that were attributable to exposure 

https://www.4cleanair.org/wp-content/uploads/Litigation-Abeyance_Motion-PM_NAAQS_California_v_EPA-081621.pdf
https://www.4cleanair.org/wp-content/uploads/Litigation-Abeyance_Motion-PM_NAAQS_California_v_EPA-081621.pdf
https://www.nhtsa.gov/sites/nhtsa.gov/files/2021-08/FINAL-CAFE-Penalties-SNPRM-Website.pdf
https://www.nhtsa.gov/sites/nhtsa.gov/files/2021-08/FINAL-CAFE-Penalties-SNPRM-Website.pdf
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to high levels of PM2.5 during the wildfires.  In their report on the study, the 
researchers write, “While pooling across all counties, we found strong evidence of 
a positive associations [sic] between daily increases in PM2.5 and increased risks 
of COVID-19 cases and deaths, cumulatively up to 4 weeks.  We found that, in 
some of the counties, the percentage of the total number of COVID-19 cases and 
deaths attributable to the high levels of PM2.5 was substantial.  However, we also 
found evidence of large heterogeneity across counties, including evidence of 
protective effects in a small number of counties.  These results provide strong 
evidence that, in many counties, the high levels of PM2.5 that occurred during the 
2020 wildfires substantially exacerbated the health burden of COVID-19.”  The 
study, titled “Excess of COVD-19 cases and deaths due to fine particulate matter 
exposures during the 2020 wildfires in the Unites States,” was published in the 
August 13, 2021, edition of Science Advances.  For further information: 
https://advances.sciencemag.org/content/advances/7/33/eabi8789.full.pdf  
 
(4) Biofuels Producers Petition for Rehearing of D.C. Circuit’s Vacatur of 
EPA Rule Allowing Year-Round Sale of E15 Fuel (August 16, 2021) – Biofuels 
producers participating as intervenors in D.C. Circuit litigation challenging EPA’s 
2019 rule on E15 fuel – gasoline blended with up to 15 percent ethanol – filed a 
petition asking the court to reconsider its July 2 decision to strike down the 
provision of the rule authorizing year-round sale of E15 (see related article in the 
July 3-9, 2021 Washington Update).  In their petition for panel rehearing or 
rehearing en banc, Growth Energy, the National Corn Growers Association and 
the Renewable Fuels Association argue that the court’s three-judge panel erred 
when it unanimously determined EPA had exceeded its authority in promulgating a 
new interpretation of when limits on fuel volatility can be waived and its related 
determination that that E15 is “substantially similar” to E10 fuel.  They assert that 
the decision conflicts with Supreme Court and Court of Appeals precedent and 
that it will harm public health, the environment and consumers, while undermining 
the intent of Congress to use the Renewable Fuel Standards program to reduce 
greenhouse gas emissions, support U.S. energy security and foster rural 
economic growth.  For further information: https://www.4cleanair.org/wp-
content/uploads/AmFuelPetrochemManusvEPA-BiofuelIntsRehearingPet-
08162021.pdf  
 
(5) Enforcement Alert Targets Metal Shredders (August 13, 2020) – EPA’s 
Office of Enforcement and Compliance Assistance (OECA) has issued an 
enforcement alert focused on VOC emissions from auto scrap metal shredding 
facilities. The alert notes that there are about 250 such facilities operating in the 
United States, many of which are located in dense densely populated areas with 
communities facing disproportionate pollutant burdens. The Agency’s alert states 
that it wants to raise awareness that VOC emissions at these facilities may exceed 
thresholds for New Source Review (NSR) or Reasonably Available Control 
Technology (RACT) requirements. EPA recommends three strategies for owners 
and operators of these facilities. The first is “depolluting” scrap materials before 
they enter the shredder, including removing liquids such as gasoline, oil, 
antifreeze, and brake fluid; batteries; air bags; switches and light ballasts 

https://advances.sciencemag.org/content/advances/7/33/eabi8789.full.pdf
https://www.4cleanair.org/wp-content/uploads/AmFuelPetrochemManusvEPA-BiofuelIntsRehearingPet-08162021.pdf
https://www.4cleanair.org/wp-content/uploads/AmFuelPetrochemManusvEPA-BiofuelIntsRehearingPet-08162021.pdf
https://www.4cleanair.org/wp-content/uploads/AmFuelPetrochemManusvEPA-BiofuelIntsRehearingPet-08162021.pdf
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containing mercury; and refrigerants. The second is to use appropriate test data 
from similar facilities when estimating VOC emissions, and use performance tests 
to develop a facility-specific emission factor. Finally, the agency recommends 
sources reach out to state and local air permitting officials to discuss a path 
forward for RACT and NSR issues. For further information: 
https://www.epa.gov/enforcement/compliance-advisories-and-enforcement-alerts  
 
(6) Court Action Continues on Federal Oil and Gas Leasing As Pause Is Un-
Paused (August 19, 2021) - New suits and appeals have been filed in ongoing 
legal action sur rounding the “pause” on federal leasing for oil and gas rights on 
public lands. A coalition of eleven energy industry trade groups filed a lawsuit on 
Monday in the U.S. District Court for the Western District of Louisiana challenging 
the U.S. Department of the Interior’s (DOI) decision to halt new leases for oil and 
gas exploration on federal lands and waters set forth in Section 208 of Executive 
Order 14008 issued on January 21, 2021. This follows a June 15, 2021 decision 
by the U.S. District Court for the Western District of Louisiana (Louisiana v. Biden, 
Case No. 2:21-cv-02506), with a preliminary injunction ordering DOI to resume 
leasing following a suit from twelve states (please see the related story in the June 
12-18, 2021 Washington Update). For its part, DOI issued a statement confirming 
that the Department of Justice (DOJ) has appealed the preliminary injunction 
entered by the district court in Louisiana v. Biden to the United States Court of 
Appeals for the Fifth Circuit. Following the filing of its appeal, DOI said in a 
statement that “Federal onshore and offshore oil and gas leasing will continue as 
required by the district court while the government’s appeal is pending.”  For 
further information: https://www.doi.gov/pressreleases/interior-issues-statement-
oil-and-gas-leasing-program and https://www.api.org/-
/media/Files/News/2021/API-Federal-Leasing-
Compliant.pdf?la=en&hash=E7870DE69579FF17D6295CF147FB447B7D468C75  
 
(7) South Coast Releases Results of Comprehensive Air Toxics Study 
(August 13, 2021) – The South Coast Air Quality Management District (SCAQMD) 
has issued the Multiple Air Toxics Exposure Study V (MATES V), which is a study 
that includes a monitoring program, an updated emissions inventory of toxic air 
pollutants and modeling to characterize risk across the area.  MATES V also 
includes an analysis of chronic non-cancer health impacts. It relies on 
measurements during 2018 and 2019 and includes a comprehensive modeling 
analysis and emissions inventory based on data for 2018.  The MATES program 
began in 1986 and each successive iteration has taken advantage of new 
technology. This latest MATES used a network of 10 sites to monitor pollutants 
every six days for a year.  The sites were typically the same as in previous MATES 
studies to facilitate comparisons. For the first time, MATES V also accounted for 
multiple exposure pathways (including inhalation and non-inhalation).  The study 
found that levels of air toxics have continued to decline.  Diesel PM is still the 
largest contributor to overall air toxics cancer risk, but the average level of diesel 
PM has declined 53 percent since the previous MATES (2012-13) and 86 percent 
since the MATES of 1998.  The main driver of non-cancer risk is identified as 
arsenic throughout the South Coast basin, sources of which include paved road 

https://www.epa.gov/enforcement/compliance-advisories-and-enforcement-alerts
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dust, construction dust, mineral processes, metal processes, refineries and fuel 
combustion.  For further information:  http://www.aqmd.gov/home/air-quality/air-
quality-studies/health-studies/mates-v 
  
(8) EPA Develops Draft Emission Models for Poultry Operations (August 18, 
2021) – EPA has developed draft emission models for poultry operations (egg-
layer and broiler) based on data gathered as part of the National Air Emissions 
Monitoring Study (NAEMS). EPA’s draft models estimate daily air emissions of 
ammonia, hydrogen sulfide and particle pollution from houses and manure sheds 
on egg-laying farms and houses on broiler farms.  The models are intended to 
characterize emissions by relying on information that producers already record or 
can obtain easily.  They allow producers to estimate farm-scale emissions, based 
on the number and size of birds at the location, along with local environmental 
conditions.  EPA is developing air emission models for dairy animal feeding 
operations and volatile organic compounds from all animal operations.  After EPA 
completes the draft emission models for all animal sectors (i.e., swine, broiler 
chickens, egg-laying operations and dairies), the agency will release all the draft 
models for public comment.  When the models are final, they will be used by 
animal feeding operations that are participating in the Air Compliance Agreement 
(a voluntary consent agreement) to determine if their operations trigger permitting 
requirements.  For further information:  https://www.epa.gov/afos-air/draft-air-
emissions-estimating-methodologies-animal-feeding-operations 
 
(9) Many Firms Fail Law Students’ Climate Scorecard (August 19, 2021) - A 
new assessment by a group of law students called Law Students for Climate 
Accountability argues that the largest U.S. law firms are stepping up the number of 
deals and litigation cases that they handle on behalf of the fossil fuel industry. The 
new report, “The 2021 Law Firm Climate Change Scorecard” is the second 
scorecard issued by the group and tracks Vault Law 100 firms – the 100 largest 
law firms in the country - based on the litigation, transactions and lobbying they 
handled for fossil fuel companies between 2016 and 2020. The assessment says 
that these firms facilitated $1.36 trillion in fossil fuel transactions and litigated an 
increasing number of cases on behalf of fossil fuel clients, bringing the total from 
275 representations to 358 since the first scorecard was issued. The assessment 
also grades large firms, with three receiving an A grade for avoiding litigation, 
lobbying or transactional work that would exacerbate climate change, and thirty-six 
receiving an F grade, earned if they “worked on a net eight or more lawsuits that 
exacerbated climate change; worked on more than a net $20 billion in deals for the 
fossil fuel industry; or received more than a net $2 million for lobbying on behalf of 
fossil fuel companies.” For further information: https://www.ls4ca.org/s/2021-Law-
Firm-Climate-Change-Scorecard.pdf  
 
(10) Research Suggests Targeting Electrification Strategies Can Improve EJ 
Benefits (August 20, 2021) - New research by the University of California at 
Berkeley and the University of Texas at Austin proposes a framework for 
evaluating the effectiveness of different kinds of electrification strategies to 
advance clean air goals and improve environmental justice outcomes.  The new 

http://www.aqmd.gov/home/air-quality/air-quality-studies/health-studies/mates-v
http://www.aqmd.gov/home/air-quality/air-quality-studies/health-studies/mates-v
https://www.epa.gov/afos-air/draft-air-emissions-estimating-methodologies-animal-feeding-operations
https://www.epa.gov/afos-air/draft-air-emissions-estimating-methodologies-animal-feeding-operations
https://www.ls4ca.org/s/2021-Law-Firm-Climate-Change-Scorecard.pdf
https://www.ls4ca.org/s/2021-Law-Firm-Climate-Change-Scorecard.pdf
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paper, “A quantitative, equitable framework for urban transportation electrification: 
Oakland, California as a mobility model of climate justice” appears in the journal 
Sustainable Cities and Society. The framework “catalogs and maps opportunities 
at a city level to support the electrification of the transportation system in an 
equitable way.” The authors validated the framework with hyper-local air quality 
data from Oakland, CA to assess reducing pollution exposure under an equity 
focus, and identified where changing bus routes and fuels would have the highest 
benefit versus where private vehicle interventions would be most impactful.  For 
further information: 
https://www.sciencedirect.com/science/article/abs/pii/S2210670721004601 and 
https://www.4cleanair.org/wp-content/uploads/Ku-
QuantitativeEquitableFrameworkUrbanTransportation-Oakland2021.pdf 
 
(11) Community Group Files Title VI Civil Rights Complaint over Permitting 
of South Texas Oil Products Facility (August 18, 2021) – The Port Arthur 
Community Action Network (PA-CAN) filed a complaint with U.S. EPA under Title 
VI of the Civil Rights Act of 1964 over the Title V permitting of the Oxbow calcined 
coke facility in Port Arthur, Texas by the Texas Commission on Environmental 
Quality (TCEQ).  The facility, which is located directly adjacent to the low-income, 
minority neighborhood of West Port Arthur, is described by PC-CAN as “one of the 
highest emitters of sulfur dioxide (SO2) in Texas,” as well as a direct and indirect 
contributor of particulate matter pollution in the neighborhood.  PC-CAN’s petition, 
filed on its behalf by Lone Star Legal Aid and the Environmental Integrity Project, 
argues that TCEQ’s renewal of the facility’s Title V operating permit in September 
2020 did not include adequate New Source Review.  The continued operation of 
the plant without Best Available Control Technology and an “effective compliance 
plan” violates Title VI, the petition argues, because it causes disparate impacts to 
residents of the West Port Arthur neighborhood based on race and allows 
exceedances of the National Ambient Air Quality Standards for SO2. PC-CAN asks 
that EPA “promptly investigate” TCEQ’s alleged Title VI violations through its 
renewal of the plant’s Title V permit.  It also asks EPA to undertake a long list of 
remedial actions, including requiring TCEQ to affirmatively conduct a disparate 
impacts analysis the permit which explicitly considers the race and socioeconomic 
status of Oxbow’s surrounding community, and conducting an audit of TCEQ’s 
review and approval of the renewal of the permit for compliance with the CAA.  It 
also asks EPA to order Oxbow to, among other things, release documents related 
to its dispersion techniques, to issue an amended Title V permit with more 
stringent monitoring, recordkeeping and compliance terms related to SO2 
emissions, and to conduct an audit of Oxbow’s Port Arthur facility.  Title VI 
complaints to EPA have been relatively unusual, and historically, the agency has 
dismissed or acted very slowly on them.  For further information: 
https://www.4cleanair.org/wp-content/uploads/Oxbow-Title-VI-Complaint-8-18-
21.pdf 
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https://www.4cleanair.org/wp-content/uploads/Oxbow-Title-VI-Complaint-8-18-21.pdf
https://www.4cleanair.org/wp-content/uploads/Oxbow-Title-VI-Complaint-8-18-21.pdf


7 

The Week Ahead 

• Congress in Recess – Through September 7, 2021 
 

• U.S. Department of Transportation Volpe Center Discussion on Toward Carbon Neutral 
Mobility – August 24, 2021 

 

• U.S. Energy Department Teleconference on the Impacts the Petrochemical Industry Has 
on Environmental and Health Conditions in Local Communities and on Global 
Greenhouse Gas Emission Targets.  RSVP required for dial-in information: 
mailto:colleen.newman@hq.doe.gov –  August 24, 
2021mailto:colleen.newman@hq.doe.gov – August 24, 2021 
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