THE TI MELY AND APPROPRI ATE (T&A) ENFORCEMENT RESPONSE
TO H GH PRIORI TY VI CLATI ONS ( HPVS)

. SCOPE CF PALICY

A. I ntroduction

This policy is designed to help prioritize federal, state
and | ocal agency enforcenent efforts with respect to sources of
air pollution in their jurisdictions. This policy supersedes
previ ous policy docunents related to Significant Violators (SV),
and Tinely and Appropriate (T&\) policy. Specifically, this
docunent supersedes the follow ng policy docunents: (1)
“Clarification Package: CGuidance on the Tinely and Appropriate
Enf or cenent Response to Significant Air Pollution Violators”,
dated April 17, 1995; (2) “Carification Package for the CGuidance
on the Tinely and Appropriate Enforcenent Response to Significant
Air Pollution Violators”, dated June 14, 1994; and (3) “Ilssuance
of CGuidance on the 'Tinely and Appropriate Enforcenent Response
to Significant Air Pollution Violators'”, dated February 7, 1992.
Nothing in this policy is intended to change the underlying
applicabl e requirenents or sonehow i nply that conpliance nust be
achieved on a | ess than continuous basis.

This revision elimnates use of the ternms “Significant
Violator” and “Significant Violation” and substitutes the term
“H gh Priority Violation” (HPV) in describing violations. This
term better conveys the intent of the policy as a tool for
prioritizing which violations receive the highest scrutiny and
oversight. This change is reflected in both the title of the
revised policy and the list on which high priority violations are
placed i.e., the Hgh Priority Violation List (HPVL).

The policies set forth in this docunent are intended solely
for governnent personnel to use to prioritize enforcenent
efforts. They cannot be used to establish new standards or
limts, are not binding on any party, and cannot be relied upon
to create any rights enforceable by any party. The EPA reserves
the right to change this policy at any tinme w thout public
noti ce.

B. Applicability

This policy applies to all States, Locals, Territories, and
Tri bes (hereafter described as State or State and local) within
the United States and any “major” (as defined by the Clean Air
Act Amendnents of 1990( CAAA) or subsequent revisions, or as



clarified in national guidance) stationary sources of air
pollution which are in violation of a Federally-enforceable
regulation. This policy also applies to “synthetic m nor”
sources as described in the general criteria. A “synthetic

m nor” source is any source that avoids Title V or New Source
Review (NSR) permtting by neans of a m nor source permt
[imting its potential to emt bel ow major source threshol ds.
Addi tional violations, whether at major or mnor sources, my
rise to the level of a high priority violation at the nutua
agreenent of the Region and the del egated agency on a case-by-
case basis. For exanple, regions and state and/or local air
agencies may, on a case by case basis, nutually decide to add a
violation to the HPVL based on criteria and factors other than
those contained in this policy, such as for certain significant
exceedances that otherw se are not captured by the application of
this policy.

C. CGeneral Process Summary

EPA expects that all violations of air pollution
regul ati ons, whether neeting the HPV criteria or not, wll be
addressed by States, |ocal agencies, or EPA. EPA further expects
that state and |local agencies will use this policy to focus
appropriate and adequate enforcenent and conpliance activities on
those violations identified by this policy. EPA wll also use
the policy to focus its ongoing oversight role on HPVs and the
tinmely and appropriate enforcenent response to violations on the
HPVL. This policy is also intended to foster and devel op a nore
conpl ete and accurate conpliance picture and to enhance the
responsibility of the state and | ocal agencies, as well as EPA,
to track and address all violations. An essential part of this
tracking process is assuring that all HPVs are pronptly entered
i nto shared EPA-State databases such as AIRS. Any facility which
falls within the definition of an HPV should be pronptly entered
into the databases. This entry should occur even for “atypical”
cases, such as where: the violations are imediately or quickly
remedi ed; there are no penalties; the potential violations are
remedied by a permt nodification; no enforcenent action is
deened appropriate; etc.

Agency High Priority Violation activities shall be designed
to identify and to expeditiously return to conpliance those
vi ol ating sources that the agency believes are environnental ly
nost inportant, nanely the HPVs. Although this policy requires
agencies to address all Hgh Priority Violations, EPA recognizes
t hat agencies nay be unable to address all of themimedi ately.
Each agency shall return all HPVs to conpliance with applicable
requi renments by addressing the violations in accordance with the
Tinmely and Appropriate Section of this policy.
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D. General Information about the Policy

1. While EPA expects that States will address violations of air
pollution regulations within their jurisdictions, except for non-
del egat ed Federal standards, by focusing on a limted group of
violators (e.g., those targeted by this policy), this policy is
not intended to detract fromthe inportance of addressing other
violators and the right and responsibilities of the States and
EPA for doing so.

2. This policy articul ates the nmutual expectations of the
respective parties of the Federal - State partnership in the
enforcenment of air pollution control requirements for stationary
sources. It is fully expected that this policy wll be nodified
and expanded in future years to reflect experiences inits

i npl enentation and the evolution of the air program

itself.

3. In accordance with the revised Policy Franmework for State/EPA
Enf orcenment Agreenents issued by the Deputy Adm nistrator on
August 25, 1986 (and its three addenda), this national policy
wll serve as the franework for State specific agreenents
reflecting the parties’ nutual expectations. As that policy

states, “...Regions and States should adapt national tinely and
appropriate enforcenent response criteria to State-specific
circunstances to fit State authorities and procedures...” In

addition, this HPV policy is consistent wwth the devel opnent of
EPA/ St ate performance partnership agreenents as described in
their joint statenent on the National Environnmental Performance
Partnership Systemissued on May 17, 1995. That statenent
provides for joint planning and priority-setting in dial ogue
bet ween EPA and the states which will be “...informed by the
anal ysis and strategic directions being set by EPA national and
regi onal program nmanagers and the states.”

II. Definition of High Priority Violations

Wien a violation is detected, the violation's
characteristics shall be conpared with the Definition of Hi gh
Priority Violation given in Parts A and B below. To the extent
that the violation fits one or nore of the elenents of the
General High Priority Violation Criteria given in Part A or the
High Priority Violation Matrix given in Part B, it shall be
designated as a high priority violation and is subject to the
Tinmely and Appropriate Section of this policy.



A. General HPV Criteria

The followng criteria trigger HPV status. The criteria
apply to the pollutant(s) of concern at nmmjor sources, (i.e.,
pol lutant for which source is major) except where the criterion
itself indicates otherwise (e.g., applies to a synthetic m nor
source). The determ nation of what is substantive/substanti al
shal |l be part of a case-by-case anal ysi s/ discussion by the EPA
and the del egated agency.

1. Failure to obtain a PSD permt (and/or to install BACT), an
NSR permt (and/or to install LAER or obtain offsets) and/or a
permt for a major nodification of either.

2. Violation of an air toxics requirenent (i.e., NESHAP, MACT)
that either results in excess em ssions or violates operating
paraneter restrictions.

3. Violation by a synthetic mnor of an emssion limt or permt
condition that affects the source's PSD, NSR or Title V status
(1.e., fails to conply with permt restrictions that |imt the
source's potential em ssions bel ow the appropriate threshol ds;
refers only to pollutants for which the source is a synthetic
mnor. It is not necessary for a source's actual em ssions to
exceed the NSR/PSD/ Title V threshol ds.)

4. Violation of any substantive termof any l|ocal, state or
federal order, consent decree or adnministrative order

5. Substantial violation of the source's Title V certification
obligations, e.g., failure to submt a certification.

6. Substantial violation of the source's obligation to submt a
Title V permt application. (i.e., failure to submt a permt
application within sixty (60) days of the applicabl e deadline)

7. Violations that involve testing, nonitoring, record keeping
or reporting that substantially interfere wwth enforcenent or
determ ning the source's conpliance with applicable em ssion
[imts.

8. Aviolation of an allowable emssion |imt detected during a
reference net hod stack test.

9. Cean Air Act (CAA) violations by chronic or recalcitrant*
vi ol at ors.

10. Substantial violation of Cean Air Act Section 112(r)



requirenents (for permtting authorities that are not
i npl enmenti ng agenci es under Section 112(r) program limted to
source's failure to submt Section 112(r) risk managenent plan).

*Chronic or recalcitrant violator refers to a source that may
stay below the HPV threshold but continually violates

requi renents to the extent that it is nmutually agreed by the
Regi on and the del egated agency that the source should be bunped
up into HPV status.

B. Hagh Priority Violation Matrix

The matri x bel ow contains specific criteria for assessing
whet her violations are high priority. The matrix is set out in
six colums that identify: the violation, the nmeans by which the
violation was identified (nmethod of detection), the applicable
standard, the supplenental significance threshold, percentage in
excess of the reference limt or standard and the tine in excess
of the reference limt or standard. A discussion of each of
these elenents of the matrix is set out below Violations not on
the High Priority Violation List may nonet hel ess be serious, but
may not be initially subject to the provisions of this policy.

Viol ati ons and Met hod of Detection

The first colum |ists four types of violations addressed by
the matrix. The second colum identifies six nmethodol ogies for
detecting the four types of violations listed in the first
colum. The follow ng shows the four types of violations and the
associ ated nethod(s) of detecting violations that are reflected
inthe first two colums of the matrix. Although the matrix
provi des specific detection nethods for violations, nothing in
this policy is intended to limt the agency in using other
credi bl e evidence to docunent a violation.

l. Violation of Allowable Em ssions Limtations
A Ref erence Method Stack Testing or
B. Coati ngs Analysis, Fuel Sanples or O her Process
Mat erial Sanpling
1. Violation of Paranmeter Em ssions Limtations
A Cont i nuous/ Peri odi ¢ Paraneter Monitoring
I11. Violation of Applicable Standards (non-opacity)
A Conti nuous Em ssions Monitoring (where the CEMi s
certified under federal performance specifications)
V. Violation of Applicable Standards (opacity)
A Cont i nuous QOpacity Monitoring or
B. Met hod 9 Vi sual Em ssions Readi ngs

St andar ds



This colum identifies the standard(s) for which a violation
i's being assessed.

Suppl enental Si gni fi cance Threshol d

This colum provides a supplenental significance threshold
(SST) that is to be considered along with the other matrix
factors to determne high priority violations. The SST is
intended only as a surrogate threshold agai nst which a violation
can be judged and obviates the situation that would occur if an
em ssions limtation was high enough that a |l ess than 15%
excursion of the applicable requirenent would result in
significant environnental inpact. The SST is consistent with the
| evel at which a source would be required to obtain a PSD perm t
for a major nodification for the applicable criteria
pol lutant(s), expressed as an hourly em ssion rate. The use of
an SST is not intended in and of itself to inply that a facility
nmust obtain a PSD permt.

Percent in Excess of Limt/Paraneter

This colum is the yardstick by which a violation is judged
to be a high priority violation. 1In sone cases (i.e., where the
word “FOR’ connects this colum with the Iast colum), the
percent in excess of the limt is paired wwth a tinmne elenent. To
determ ne the | evel of excess em ssions for which a violation is
considered high priority, multiply the applicable standard by the
appl i cabl e percentage fromthis col um.

Percent of Tine in Excess of the Applicable Standard

The percent of tine in excess of the applicable standard is
based on the operating tine of the facility during the reporting
period in which the violation was di scovered.



METHOD OF DETECTION STANDARD SUPPLEMENTAL % IN EXCESS OF % OF TIME IN EXCESSOF
VIOLATION SIGNIFICANT REFERENCE REFERENCE LIMIT
THRESHOLD * LIMIT/PARAMETER
Violation of Allowable Stack Testing Any applicable Any violation of the N/A
Emissions Limitations requirement applicable standard
Coatings analysis, fuel samples, Any applicable CO  23lIb/hr >15% of the applicable N/A
other process materials samplingor | requirement NOx  9lb/hr emission limitation or the
raw/process materials usage reports SO2  9lb/hr supplemental significant
VOC 9lb/hr threshold (whichever ismore
PM 6 Ib/hr stringent)
PM10 3Ib/hr
Violation of parameter limits Continuous/Periodic Parameter Any applicable >5% of the applicable FOR >3% of the operating time
where the parameter isadirect | Monitoring (includes indicators of requirement parameter limit during the reporting period
surrogate for an emissions control device performance)
limitation
OR any exceedance of the parameter limit for >50% of
the operating time during the reporting period®
Violation of applicable non- Continuous Emissions Monitoring <24 hour averaging CO  23lb/hr 15% of the applicable FOR >5% of the operating time
opacity standard (where the CEM is certified under period (for example, one NOx  9lb/hr standard or, the supplemental during the reporting period” ©
federal performance specifications) hour or three hour blocks) | SO2  9lb/hr significant threshold,
VOC 9lb/hr (whichever is more stringent)
OR any exceedance of the reference limit for >50% of
the operating time during the reporting period®
Continuous Emissions Monitoring > 24 hour averaging Any violation of the N/A
(where the CEM is certified under period applicable standard
federal performance specifications)
Violation of applicable Continuous Opacity Monitoring 0-20% opacity >5% opacity over the limit FOR >5% of the operating time
opacity standard? >20% opacity >10% opacity over the limit during the reporting period* ©
Method 9 VE Readings 0-20% opacity >50% over limit AND Any violation of SIP/NSPS limits®
>20% opacity >25% over limit
Table Footnotes:
1. Supplemental Significant Threshold isbased on PSD significant levels. The significant threshold valueisthe Ib/hr emission rate at 8760 hours which would result in PSD review.
2. Based on the applicable averaging period (e.g. 6-minute block averages).
3. For the first reporting period. If exceedances occur for more than 25 % of the operating time during the first reporting period evaluated, and if such exceedances continue during the subsequent consecutive reporting period, the

exceedances will be considered high priority violations for both reporting periods if the percent of time in excess exceeds 25% of the operating time during the second reporting period.

4. For the first reporting period. 1f exceedances occur for more than 3% of the operating time during the first reporting period evaluated, and if such exceedances continue during the subsequent consecutive reporting period, the

exceedances will be considered high priority violations for both reporting periods if the percent of time in excess exceeds 3% of the operating time during the second reporting period.

5. Unless the state or local agency concludesthat 1) the cause of the violation has been corrected within 30 days and the source has returned to compliance, or 2) the source was in compliance with an applicable mass limit at the

time the Method 9 visua reading was taken.

6. Thiswould not include any federally approved exempt period (e.g., startup/shutdown/malfunction 40 CFR 60.11), since these would not be violations.



[11. PROCESSING OF HGH PRIORITY VI OLATORS

A. Agency Communi cations Concerni ng HPVs

As soon as possible (at least within one nonth) after an
agency initially detects a potentially high priority violation,
t hat agency shall conmunicate the conpliance status of that
source to all other agencies which are responsible for bringing
and mai ntaining that source into continuous conpliance
(e.g., State to EPA, or EPA to State). Such comruni cati ons shal
be perforned to:

1. Develop and naintain a comon, agreed upon |ist of HPVs;

2. Determne, on a case by case basis, which agency is best
suited to take the initial lead in addressing this HPV;

3. Ensure that the HPVs are returned to conpliance, consistent
with the T&A section of this policy; and

4. Foster a cooperative "teambuilding" spirit anmong all of the
i nvol ved agenci es.

B. Processing of High Priority Violators

Once a violation is detected, the agencies shall take the
following five actions:

1. The “finding” agency shall conpare the source's
characteristics wwth the definition of HPV contained in this
policy. To the extent that the violation fits one or nore of the
el ements of the definition, it shall be designated as a “Hi gh
Priority Violation” and therefore subject to the Tinely and
Appropriate section of this policy.

2. Wthin sixty (60) days after designation of the violation as
an HPV, an NOV or FOV shall be issued to each source with an HPV,
regardl ess of which agency has the |ead.

3. The State agency and the EPA Regional Ofice shall jointly
deci de whi ch agency has the necessary resources and wll take the
| ead in resolving the HPV.

4. The | ead agency shall routinely address each HPV as it is
identified. Once the agency initiates any type of enforcenent
activity related to an HPV, it shall not interrupt this activity.



5. EPA (or delegated State) shall add the source to its HPV |i st
(HPVL) for agency tracking and reporting.

6. The high priority violator shall remain an HPV (tracked in
AFS) until all violations against it have been resol ved.

C. EPA Miintains Enforcenent Authority

The Clean Air Act vests responsibility for enforcenent of the
law in EPA. Therefore, EPA may nove i ndependently wth respect
to designation of a violation as a “Hgh Priority Violation”, and
EPA shall assune the lead at any tinme in cases when it becones
apparent that the State is unable or unwilling to act in
accordance with this policy to resolve a violation in a tinely
and appropriate nmanner.

V. T&A TIMELINES FOR ENFORCEMENT ACTI ON

Al |l HPVs, except energency episodes and sources which
construct without a valid PSD or Part D permt (where one is
required), are subject to the followng tinelines and penalty
requi renents (see Section V below). The tineline for enforcenent
actions is generally the same for high priority violators
di scovered by EPA as for those discovered by a State or |oca
agency, regardless of which agency takes the initial lead. The
only exception is for the unusual situation in which EPA assunes
the lead froma State. |f EPA does take over the lead, it
receives up to an additional 150 days to address the HPV. This
policy provides EPA Regional Ofices up to 150 additional days to
address an HPV after it assunmes the lead froma State. It should
not need 270 days like it would in a nornmal situation. This is
based upon the assunptions that EPA has closely tracked the State
enforcenment activity and data gathering, and will be able to rely
upon the fact that the State’s NOV started the penalty clock
(As stipulated in the CAAA of 1990, taking formal action, e.g.,

i ssuing an NOV/ FOV, shifts the burden of proof of continuous
conpliance to the source, and “starts the penalty clock”.)

A separate (new) tineline will be established for any
addi tional violations discovered at an existing HPV before it has
been fully resol ved.

Vi ol ati ons discovered in records received froma source shal
be assigned a day zero no later than thirty (30) days after the
records were received by the enforcing agency.



A separate day zero can be created for any additional
violations at a source that has unresolved viol ati ons. However,
viol ations that were discovered during the sane investigation,
e.g., a series of inspections, a section 114 response, a record
review or a quarterly report, that occurred within 30 days of
each other, should be grouped under the same day zero, especially
if the clustered violations wll be addressed in the sane
enforcenment action. \Wen nore than one air program or poll utant
is listed under one day zero only the nost serious air program
and em ssion violation should be counted for purposes of
Headquarters reporting.

A._Day Zero

The clock starts (i.e., day zero) no later than 45 days after
t he di scovering agency first receives information concerning a
Federal |y enforceable violation (e.g., date of inspection, stack
test or continuous em ssion nonitoring systemreport). |If,
during this 45-day period, the enforcenent agency deci des that
additional nonitoring or analysis is required to determ ne or
confirmthe violation, the clock does not start until the earlier
of the date of receipt of such additional data or on the 90th day
after the violation was initially discovered. This additional
period (up to 45 days) provides sufficient time for agency
evaluation of the data to determne if a Federally enforceable
vi ol ati on occurr ed.

B. Day 60 - Routine |Issuance of NOV/ FOV _and EPA Tracking

Unl ess the State agency requests that EPA issue the notice,
by Day 60 the State or |local agency shall routinely issue an NOV
(if required for SIP sources), or an FOV (for non SIP sources) to
t he source.

If the State has not taken such action, EPA shall imediately
I Sssue an appropriate notice.

Any EPA-issued NOV or FOV, in a case where the State has the
lead, will indicate that EPA is still looking to the State to
resolve the matter, and further EPA action will be required only
in the absence of an acceptable, pronpt resolution by the State.

The issuing office will transmt a copy of any NOVs or FOVs
it issues to other agencies in whose jurisdiction the source is
|ocated. |If the violation clearly inpacts upon the air quality
of an adjacent State, EPA will also transmt a copy of the NOV or
FOV to that State as well.
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Al so, the EPA should add this source to its list of HPVs for
Agency tracking and reporting purposes.

C. Day 150 - Case Progress Eval uation

If the State or |ocal agency has the initial |ead and the
case has not been resol ved/ addressed by Day 150, the EPA and the
State or local agency wll have a focused, case-specific
consul tati on concerning overall case strategy, including a
di scussion of effective nmeans for expeditiously
addressing/resolving the case. Possible strategies could include
continued deferral to the State or |ocal agency, EPA assunption
of the case, or continuation of the case in a work-sharing
arrangenment between EPA and the State or |ocal agency.

D. EPA Responsibilities After It Assunes the Lead

After EPA assunes the lead in a case, it will have up to an
addi tional 150 days to get the source into conpliance, onto a
schedul e, issue a Section 113(a) adm nistrative order (including
adm nistrative renedies), a Section 113(d) adm nistrative
enforcenent action, or subject the source to a Section 120 action
or judicial referral. EPA wll encourage continued State
participation even in situations where EPA takes over the | ead.
The possibility of a joint action should be considered as an
alternative to a unilateral EPA action where feasible.

E. Day 270 (no |l ead change) or Day 300 (|l ead change)

By Day 270 (or 300 with | ead change), the source shall either
be RESOLVED or ADDRESSED i.e., on a legally-enforceable and
expeditious admnistrative or judicial order, or be subject to a
referral to the (State) attorney general or (Federal) Departnent
of Justice for an adjudicatory enforcenent hearing or judicial
action. In sone conplex cases, nore tinme may be required. The
State should discuss with the Region that a case’'s conplexity
will require additional tine as soon as those factors are
det er m ned.

F. Resol ved versus Addressed

Normal ly a violation is addressed first and then resol ved.
As 1 ndicated above, the term RESOLVED shall nean that the
source is returned to COWLI ANCE. Thus after the case has been
addressed as per Part E (above), EPA and the State will continue
to track the source. Note that the source remains on the HPV
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list until it is returned to conpliance (RESOLVED). Fol |l ow up
may be required in one of the follow ng outconmes once the case
has been addressed: if a schedule is established, the State w |
nmoni tor conpliance wth that schedule and report on progress in
accordance wth established reporting requirenents; if a referral
is made, EPA will continue to nonitor the progress of the case to
and after filing; and if a case becones unduly del ayed, EPA w ||
di scuss this wwth the State and may choose to initiate a parallel
Federal action. No formal tinelines are being established for
this stage of the enforcenent process, however

V. PENALTI ES

EPA's national goal is to have all Federal, State and | oca
enforcenent actions for Clean Air Act violations assess a penalty
sufficient to achieve effective deterrence for the source subject
to enforcenent and for the regulated comunity as a whole. EPA
assesses penalties in Federal Clean Air Act actions pursuant to
the Jean Air Act Stationary Source Cvil Penalty Policy. Under
t he EPA penalty policy, both the econom c benefit of
nonconpl i ance and a gravity conponent reflecting the seriousness
of the violation are calculated. This calculated penalty may
then be adjusted where appropriate for several factors including
the risks involved in litigating the enforcenent action and the
violator's ability to pay a penalty.

Al State and | ocal agency enforcenent actions should al so
assess civil penalties of sufficient magnitude to maintain a
credi ble deterrent effect. To acconplish this goal, State and
| ocal enforcenent agencies should cal cul ate and assess the
econom ¢ benefit of nonconpliance (where possible and
appropriate). State and | ocal enforcenent agencies are also
encouraged but not required to use the BEN conputer nodel
devel oped by EPA to cal cul ate the econom c benefit of
nonconpl i ance. State and | ocal enforcenent agenci es which use
t he BEN conputer nodel or a simlar nodel to cal cul ate economc
benefit wll receive less intensive EPA case-specific oversight.
In cases where penalty policies have been devel oped, the state
and | ocal agencies should provide these to the appropriate EPA
Regi onal contacts for review and comment.

In some cases, the risks involved in litigating the case or
the violator's inability to pay a penalty may justify not
assessing a penalty which recaptures the full econom c benefit.
Legitimate litigation risks include adverse | egal precedent and
evidentiary problens. The inability of a violator to pay a
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penal ty nust be denonstrated by the violator through financi al
information anal yzed by State or | ocal environnental enforcenent
personnel. Additionally, penalties based on econom c benefit for
long termviolations may be so large (e.g., tens of mllions of
dollars) that it may be unlikely that a judge would award such a

| arge anobunt. In deciding to reduce the penalty on this basis,
it is encouraged that the State/l ocal agency confer with EPA
prior to reducing the penalty. |If it is not possible or

appropriate to assess the econom c benefit of nonconpliance, the
penalty which is assessed should be of such a magnitude to act as
a deterrent.

An addi tional anount (i.e., beyond econom c benefit)
reflecting the seriousness of the violation should al so be
assessed. This is especially inmportant for violations which may
not have a readily cal cul ated econom c benefit but which are
critical to programintegrity, such as nonitoring, reporting,
record keeping and testing violations. |In sone cases, this
addi tional anmount may be adjusted to reflect the violator's
hi story of conmpliance with air pollution |laws and regul ati ons,
and the source's good faith efforts to conply. All penalty
calculations in State and | ocal enforcenent actions nust be
docunented in the appropriate case file.

EPA wi Il consider overfiling when State or |ocal penalties
fail to neet these criteria, taking into account avail abl e
Federal resources and enforcenent priorities. EPA will consult
with applicable State or |ocal agencies prior to overfiling to
ensure agenci es have notice of EPA s pl ans.

State and | ocal enforcenent agencies should increase the
statutory maxi mumcivil penalty authorized by State or |ocal |aw
to at | east $10,000 per day per violation as required by Title V
of the Clean Air Act, as anended, for an approved operating
permts program States and nunicipalities with penalty
authority of |ess than $10,000 per day per violation will be
subject to nore intensive EPA oversight and potential overfiling.

State and | ocal enforcenent agencies are also strongly
encouraged to develop a penalty policy inplenenting these general
penalty criteria. EPA will then review and eval uate, but not
formal |y approve, these penalty policies for consistency with the
general penalty criteria. A State or |ocal enforcenent agency
whi ch adopts a sound penalty policy inplenenting these penalty
criteria and denonstrates a pattern of adherence to it wll
receive |l ess case specific EPA oversight than agencies that do no
adopt and adhere to such penalty policies.
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VI. CONSULTATI ON AND DATA TRANSFER

A. Infornmal Consultation

EPA and States should conduct frequent (at |east nonthly)
informal consultations to discuss conpliance efforts. During
t hese di scussions, information exchange relative to obtaining
conpliance and penalties should occur. This exchange should
include at least the follow ng itens:

1. The State and EPA woul d each identify any new y-found
viol ators subject to this policy.

2. The State and EPA woul d each identify sources notified of
nonconpl i ance during the nonth.

3. The State and EPA woul d each identify violators where action
had been taken.

4. The State woul d di scuss the status of other enforcenent
actions pending or in progress, if requested by EPA

5. EPA woul d identify sources for which it had conpl eted action
and provide the status for other sources where action is pending
or in progress.

6. EPA would identify any sources it had found in violation and
confer wwth the State as required above.

B. Updating EPA’ s Compli ance Dat abases

The HPV flag (SVI1 field in AFS) nust be accurately
mai ntained in order to ensure that these data, which are shared
by other enforcenent offices within EPA and the States, correctly
reflect the HPV status for all sources subject to the HPV policy.
Summary data that is incorporated in the quarterly report to the
O fice of Enforcenent and Conpliance Assurance shall be used as
the archived summary data for trends anal ysis.

The AIRS Facility database will be updated by EPA and/or the
State on a nonthly basis to reflect the following: (See Part E
bel ow for additional guidance.)

1. Conpliance status changes for new y-identified violators which

are in violation on the last day of the nonth prior to the
consul tation, and which were (or are expected to be) in that
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status for 7 days or nore.
2. Sources notified of nonconpliance.

3. Sources wth conpl eted enforcenent actions, including any
schedul es and increnental dates for returning to conpliance.

4. Sources found to be in conpliance with final limts.

C._Provide Inspection Results

| nspection results other than those affected by the above
wi Il be provided in accordance with current practices and EPA
accountability systemrequirenents.

D. Sharing of Data

EPA and the State will share inspection results and ot her
monitoring reports (e.g., stack tests, CEMS) for use in
enforcenment proceedings to the extent practicable. State
personnel should be encouraged to provide evidence, including
testinmony, for Federal proceedings. Federal personnel should
simlarly support State enforcenent proceedings.

E. HPV Accounting Gui delines

There are two maj or aspects of HPV accounting that need to be
recognized. One is the SVI1 flag in the AIRS Facility Subsystem
(AFS) that indicates whether or not a source is a high priority
violator and it is critical for tracking HPVs and nmultinedi a
enforcenent targeting. The second is the T&A accounting of how
|l ong the | ead agency took to address the violation(s), which is
based on the day zero. (Appendix Ais a glossary of terns used
in this policy and additional accounting gui dance associated with
those terns.)

1. Adding HPV' s to AFS: The finding agency detects a violation
and enters it into AFS or reports it manually if not yet a direct
or upload user of AFS. EPA and the State di scuss/exam ne
violation(s) and if it is a high priority violation(s), EPA or
the State enters the conpliance status and the SVI1 flag in AFS
indicating that the source is a high priority violator. From
this time until resolution, the SVI1 flag is nodified nonthly to
reflect the source's HPV status. For multiple violations, the
SVI1 flag shall reflect the worst conpliance status. The HPV is
reported as "added" in the quarter the source is added to AFS.
Violation(s) involving nmultiple pollutants or nmultiple air
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prograns should not be counted nore than once. Violations

di scovered during a single investigation should be counted for
pur poses of EPA Headquarters (HQ T&A reporting as one high
priority violator under a single day zero.

2. HPV s discovered by EPA after the end of the quarter: Wen a
high priority violator is reported to EPA by a State or | ocal
agency after the end of the quarter in which it was discovered,
it shall be reported to HQ as if it had occurred during the
gquarter that it was reported to the EPA Regional Ofice.

Al though this may distort the exact date that violations,
addressing, or resolution occurred, it will sinplify reporting
while continuing to provide HQwith an indication of the | evel of
HPV activity. The goal is to maintain a stable count for each
gquarter while allowng HPV' s that are discovered after the
quarter ended to be added.

3. Addressed: The High Priority Violator is maintained on HQ
reports as unaddressed until the violations against it are
addressed. Once an HPV has been addressed it remains on the HQ
HPV Sunmary Report only until the end of the fiscal year. At the
begi nning of the fiscal year, only unaddressed HPV' s fromthe
previous FY will appear on the HQ Summary HPV Report. The Region
continues to track addressed HPV's until they are resolved and
reports themto HQ as such in AFS.

4. Unaddressed: Unaddressed HPV's are reported on the HPV Summary
Report and are brought forward fromthe previous quarter to the
next. Simlarly, the unaddressed HPV's are brought forward from
one fiscal year to the next.

5. Deletions fromHPV list: If it is determ ned that an HPV has
been incorrectly identified as an HPV, for instance, if upon
further examnation it is determned that no violation actually
occurred, or if the source was not in fact subject to the

requi renent, then the appropriate action code "RV' is added to
AFS by EPA and the HPV is reported in the HQ Summary Report as
bei ng del eted for cause, and the SVI1 flag is reset. For
auditing purposes, a note to the file in the action coment field
must be added that explains why the source is not being tracked
as an HPV.

6. Resol ved: The resolved HPV' s should be reported in the quarter
that EPA or the State discovers that the violation has been

resol ved, whether or not it is the actual quarter the violation
was resolved. It is expected that the States and Regions w ||
nmoni tor addressed HPV's until they are resolved. Once resolved,
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the SVI1 flags in AFS are updated and the violation is no | onger
tracked.

7. Annual Reports: In order to accommobdate the end of year
reports, the Tinely and Appropriate Report and the State by State
Enf orcenent Data Summaries, the Regions need to ensure that the
core data fields and the T&A fields in AFS are properly filled
out, otherw se manual tabulations wll be required.
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APPENDI X A

HPV GLOSSARY
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Appendi x A. HPV d ossary

This glossary of terns is designed to clarify the term nol ogy
used by EPA in the HPV Policy and the associ ated conpliance and
enforcement reporting. Terns that originate with the policy have
been underlined and those that are | egal ternms have been
italicized. |In addition, accounting guidance is provided for the
ternms, addressed and resol ved.

Addr essed neans that one of the follow ng actions that inpose a
conpliance schedul e or require i medi ate conpliance have been
taken: a notice of nonconpliance that includes a penalty (section
120) issued (AFS code: 7A); an EPA civil action referred to DQJ
(AFS code: 4B); a CAA Section 113(a) order issued (AFS code: 8A);
EPA CAA Section 167 order issued (AFS code: 7E); a CAA Section
113(d) conplaint filed (AFS code: 7F); EPA crimnal referral to
DQJ (AFS code: 5B); a consent decree or consent agreenent filed
(AFS code: 6B); a consent decree or consent agreenent filed (AFS
code: 2D); a State civil action has been referred to AG (AFS
code: 9C); a State crimnal action referral to the AG (AFS code:
1D); a State adm nistrative order issued (AFS code: 8C); or the
source wll be subject to a proposed SIP or FIP provision which
will lead to conpliance upon approval (AFS code: 2Mor 2L) and
EPA staff-level review indicates that the provision is likely to
be approved.

Two additional addressing codes are listed in AFS for tracking
purposes. They are: source returned to conpliance by EPA with no
further action required (AFS code: 7G; and, source returned to
conpliance by State wwth no further action required (AFS code:
2K). For cases where penalties are required, penalties that
conformto the "Clean Air Act Stationary Source Cvil Penalty
Policy" nust al so be assessed.

Addressed with Penalties nmeans appropriate penalties were
collected or are likely to be collected because the action or
conplaint stipulates that a penalty be paid. Penalties nust be
cal cul ated in accordance with the EPA civil penalty policy.

Adm ni strative Order neans a CAA Section 113(a) or Section 167
order that requires the source to conply with the CAA or a permt
pronul gat ed t hereunder but does not stipulate penalties; a State
adm nistrative action (not civil or crimnal) against a source
pursuant to the State authority.
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Adm ni strative Penalty Order (APO neans a CAA Section 113(d)
order issued by EPA that has stipul ated penalties.

Cvil Judicial Referral means a Federal or State case that has
been referred to the Departnent of Justice or the State Attorney
General for resolution in the civil judicial forum

Conpl ai nt neans a witten conmunication, alleging one or nore

vi ol ations of specific provisions of the Act, or regulations or a
permt pronul gated thereunder, issued by the conplainant to a

per son.

Confirmng a Viol ation/ Conpliance may include the follow ng: an
on site inspection, a review of an appropriate self nonitoring
report, a stack test, a reference nethod conpliance test, or a
response to a CAA Section 114 letter.

Consent Agreenment (or Consent Decree) neans any witten docunent,
signed by the parties, containing stipulations or concl usions of
fact or |law and a proposed penalty or proposed revocation or
suspensi on acceptable to both conpl ai nant and respondent.

Consent Agreenent/ Consent Order (CACO neans a signed docunent
settling a CAA Section 113(d) adm nistrative penalty order.

In Conpliance neans all Federal and State adm nistrative and
judicial action against the source is conplete and the source has
been confirmed to be conplying with the CAA. This term as it is
used in the HPV Policy, refers to a source being in conpliance
with all aspects of CAA requirenents, not sinply their em ssion
[imt.

| nvestigation includes, but is not limted to, a series of

i nspections, review of CAA Section 114 responses, record reviews,
or review of quarterly reports that were discovered within 30
days of each other and that pertain to the sane source.

Lead Change neans the |ead changes fromthe State to EPA because
either the State did not address the violation by day 150 or the
State asked EPA to assune the lead. In the case of asbestos
NESHAP D&R vi ol ators and non-transitory NESHAP viol ators "Lead
Change" neans: the | ead changes fromthe State because the State
did not address the violation within two nonths or the State
asked EPA to assune the lead. This does not include a change
fromEPA to the State.
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Maj or Source neans a stationary source(s) |ocated on one or nore
contiguous or adjacent properties that have the sane standard

i ndustrial classification and are under the control of one person
or persons and that emts or has the potential to emt 100 tons
per year of VOC, SO2, N2, CO or PM10; or a source, regardl ess
of its attainnment status, that emts or has the potential to emt
10 tons per year (tpy) of Hazardous Air Pollutants (HAP s) or 25
(tpy) of a conbination of HAPs and other pollutants; or if the
source is located in a nonattainnent area and it emts or has the
potential to emt quantities of VOC, NO2, CO or PM 10 that equal
or exceed the follow ng nonattai nment status threshol ds.

Nonat t ai nnent Maj or Source

St at us (in tons per year)
QZONE (VOC / NO2) Mar gi nal / Moder at e 100

Seri ous 50

(Ozone Transport Region) 50

Severe 25
Extrene 10
CARBON MONOXI DE Moder at e 100
Seri ous 50
PM 10 Moder at e 100
Seri ous 70

For a detailed definition of Major Source see Part 70 - State
Operating Permt Prograns Federal Reqgister vol. 57, No 140/
Tuesday, July 21, 1992 and the CAA sections 112 & 302.

Resol ved neans that once the violation is addressed and a

cl oseout neno has been issued, all penalties have been coll ected
and the source is confirnmed to be in conpliance. Once these
actions have been conpl eted, AFS should be updated with the
followng: C7 (O oseout nmeno issued), C3 (CAA Section 113(d)
penalty collected), WD (CAA Section 113(d) conplaint w thdrawn),
VR (Vi ol ati on Resol ved).
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