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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF
CONSENT AGREEMENT AND FINAL

ORDER
CAA-HQ-2003-XX

[Participating Company]

S N N N e et N Nt N

I, Prelimgina; tateme:

1.4+ The United States Envirenmental Protection Agency (“EPA”) and [Participating
Company] (“Respondent™) voluntarily enter into this Clonsent Agreement and Final Order
(Agreement) to address emissions of air pollutants and hazardous substances from the
facility(ies) listed in Attachment A toof this Agreement that may be subject to requirements of
the Clean Air Act and the hazardous substance release notification provisions of the
Comprehensive Environmental Response, Cornpensation and Liability Act (CERCLA).,

ement is to ensure that [Participating Company] complies
the Clean Air Act and the hazardous substance release
notification provisions of CERCLA. To that end, this Agreement requires [Participating
Company] to, among other things, contribute funds towards a two-year nationwide emissions
monitoring program that will lead to the development of Emissions-Estimating Methodologies
that will help animal feeding operations (AFQs) determine and comply with their regulatory
responsibilities under the Clean Air Act and CERCLA,

3.3; This Agreement is issued pursuant to 40 CFR §§ 22.13(b), 22.18(b)(2) and (3),
to the quick resolution and settlement of matters before the filing of a complaint._
icipation lj this agreemey not an admission of liability,

2.2¢ The purpose of this A,
with all applicable requirements o

4.4: FAs set forth herein. this Agreement resolves civil liability for potential violations of
the Clean Air Act an at [Participating Company’s] facility(ies);as-sot-forthrherein, It
resolves violations identified and quantified by applying to Respondent’s facilities the
Emissions-Estimating Methodologies developed using data from the nationwide emissions
monitoring program described herein.

5.5 This Agreement is intended to address air emissions from AFOs that are potentially
significant sources of air pollution, though any size AFO may enter into this Agreement.
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ct to a federal or state Clean Air

7.6- AFOs that have been notified that they may be subje , )
to enter into this Agreement.

Act or CERCLA section 103 enforcement action are not cligible

IL. Definitions
8.7 Unless otherwise defined herein, terms used in this Agreement shall have the same
42 U.S.C. § 7401 et seq.,2ndt th

meaning given to those terms in the Clean Air Act, 42 7401 e _
Comprehensive Environmental Response, Compensation, and Liahility Act, 42 U.8.C. § 9601 et

seq., and the implementing regulations promulgated thereunder.

9.8 The term “‘agricultural remtswaste” or “agricultural livestock waste
2 & means livestock manure, wastewater, and litter, including bedding material for

the disposition of manure. Agricultural livestock wmpn'sc—bmnglude dairy cattle, swine

and/or poultry among others.
10.9- The term sttty shatthave the-satenTe g givenrto that-termr-trrthe-CleanAdr

%_1_; The term “Emissions-Estimating Methodologies” means those procedures that will
be developed by EPA, based on data from the nationwide emissions monitoring program and any
other relevant data and information, to estimate thredajly & d total annual emissions from
individual AFQOs. These methodologies will be pubilsﬁ‘eﬁ on EPA’s website (WWW.epa.gov).

A
AT

12.42- The term “emission source” means any building, enclosure, permanent or
temporary structure that houses agricultura! livestock and any lagoon or other similar structure
that is used for storage and/or treatment of agricultural waste nutrients, which produces air
emissions of Nitrogen Oxides (NO,), Volatile Organic Compounds (VOCs), Hydrogen Sulfide
(H,8), Ammonia (NH,), or Particulate Matter (TSP, PM,, and PM, ;). Only those emission
sources specifically listed in Attachment A are covered by this Agreement.

Text Moved Here: 1 ‘

' 13.+4> The term “Environmental Appeals Board” or “EAB” means the permanent body
with continuing functions desi gnated by the Administrator of EPA under 40 CFR § 1.25(¢)
whose responsibilities include approving administrative settlements commenced at EPA
Headquarters.

End Of Moved Text

.82
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" is defined according to state and local statutes, regulations,

15, The term “nuisance
ordinances or usage.

16.44- The term “permitting authority” means the local, state or federal government
entity with jurisdiction to require compliance with the permitting reguirements of the Clean Air

Act.

17.45- The term “potentially significant sources of air pollution” means any stationary

source facility that emits, or has the potential to emit, an amount of any federally reguiated

pollutant in excess of the amount necessary to cause the source to apply for a Clean Air Act

permit orto submit a hazardous substance release notification under CERCLA.

1846 The term “qualified, independent third party” means a person or entity that is not
affiliated with Respondent or any other AFO that has sufficient experience and expertise to fully
implement the nationwide emissions monitoring program described herein, that meets the
gualifications set forth in ‘Attachment B to this Agreement, and that is approved by EPA.

19.4% The term “qualifying hazardous substance™ means those substances that trigger
the reporting requirement under section 103 of CERCLA.

2048 The term “Respondent” means [Participating Company].

21.19: The term “‘state or local authority” means a state or local government entity with
jurisdiction over Respondent’s facility(ies).

jitl &n ee t

22.26: Based on [Participating Company’s] obligations set forth in section IV of this
Agreement, EPA and Respondent have agreed to résolve this matter by executing this

Agreement.

. _23.2+ Respondent asserts that it owns, operates and/or otherwise controls the facilities
listed in .A_ttaci_'unenfc A to this Agreement._Respondgnt also gsserts that the emissions sources
m i

24.22: For the purpose of this proceeding, Respondent does not contest the jurisdiction of
the Bnvironmental Appeals Board.

o 2525 As specified more fully below, Respondent or its representative consents to pay a
civil penalty, to contribute funds to the nationwide emission monitoring program, and to
faczhl:an': implementation of the monitoring program, including making its facilities available for
monitoring.
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2624 In consideration of Respondent’s obligations specified in this Agreement, with
respect o the issions sources at the facility(ies) listed in Attachment A, O ing at or bel
currently pepmiite capacity, EPA r¢leases and covenants not to sue Respondent for:

(A) ﬂ%gg%u%civil violations of the permitting requirements contained in
Title I, Parts C and D, an itle V of the Clean Air Act, and any other federally

enforceable state SIP requirements for major o r sources based on antrrat
emisstonsgmission rates and relating to air emissions oi.po utants that will be monjtore
] is Agreement, Jding Nitrogen Oxides (NO,), Volatile rganic Compoun
VoG .S, or-Particulate Matter (TSP, PMX,anddPMZI,) and

; an

gen Sulfide
monia ), from any emission source listed in Attachment
(B) civil violations of CERCLA section 103 hazardous substance release reporting
requirements that arise from air emissions of Hydrogen Qulfide (H,S) or Ammonia (NH,)
from any emission source listed in Attachment A and are not a eonsequence of a singular
unexpected or accidental release such as that caused by an explosion, fire or other

abnormal occurrence.

27.2%5; Theelgase apd covenant not to sue described in paragraph 24
t =lated 10 g[iI8s ons gegnetgted b agricultuyal livestock or ag] iculiy
end to violations arising f ions from internal com
dust and other emissions from roads, fields (lpcluding emissions resulting from land &

oﬁg‘njgal,g agte) and uncovered feedlots; (€ emissions arising irom anima incineration,
rendering, or processing; or (d) emissions from sources not listed in Attachment A,

28.26: The rg}iasc %d covenant not to sue descrived in paragraph 24§ covers violations
at theg facility(res) listed In Ttachment A if and only if Respondent complics with all other
provisions of this Agreement and, with respect o that facility:

(A) Where application of the Emissions-Estimating Methodologies establishes
that no Clean Air Act permit applications or thatno CERCLA notifications (ot
both) are required for the facilityfres)tt 1 , Respondent
provides EPA with written certification that application of the applicable
Emissions-Estimating Methodologies to ttsthe facilityffes) establishes that no such
permit applications or notifications are required. This certification must be
submitted within 30 days after EPA publishes Emissions-Estimating
Methodologies applicable to the facilitytiesy. If EPA notifies Respondent that it
has determined that a certification submitted under this provision is not correct
because, in fact, the Emissions-Estimating Methodologies when applied to
Respondent’s facility(res) indicate that the facilityfies) istare) subject to Clean Air
Act or CERCLA requirements, Respondent shall have 6690 days from-such
notification by EPA to comply with the provisions in paragraph 26{B):

———or28(B) or submit convincing o Bl - ondent’s certification is correcl,

(B) Respondent complies with all of the gpplicable requirements set forth below:
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(i) Within 120 days after EPA has published Emissions-Estimating Methodologies

applicable to Respondent’s facility(res), Respondent submits all Clean Air Act

permit applications required I : > e .
whicig Ebe fac;‘ijg is located. based on application of the Emissions—]?:stlmatmg
e¢thodologes.

a) For facihitiesa facility whose emissions exceed the major source
Ehieshold in Titl art C hased on the area’s attainment status (e.g..
in g attai 2 . ar of a regulated

Ut X in 5 SUNSTTITEETTTE ] e

) attal 0 I T A
q Er-ortrc

3 »

1tion that 1m

==

e Jowe e

ilitv 1s located in g ponattainment

ere the facility is located. and
3 an

nig (LAER)

!

area, as d ] by the st
5) ng a federally gnforceable permit that incor
appropriate 12

A oreement, compliance with the requirements tound 1in 40 CFR
52.21(k)-(p) i not a condition of the release and covenant Not o
sue described p paraeraph 25. Nothing in this paragraphis
intended._to lpnit a state’s authority 1o impose applicable permitting
equirements, Emission reductions that result from installing

BACT or LAER may not be used 1n netting calculations to offset

emissions from a future modification fo the facility.

(b) Whether the annual emissions from a particular facility exceed the
major source threshold for its location will be determined based on
Respondent’s current operating methods and an assumption that the
number of animals housed at the facility is the maximum number of
animals g‘cxcluding chggﬁg%ggg! housed at the facility during any time
over the 24 months prior to EPA’s publication of the applicable
Emissions-Estimating Methodologies.

(c) Respondent must promptly and fully respond to any notices of
deficiency (or other equivalent notification that the permit application is
incomplete or incorrect) issued by the permitting authority with respect to
the permit application(s).
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(d) As described in paragraph 2933, below, facilitics installing waste-to-
energy systems will haye an additional 130 days to submit the above-
referenced permit applications.

(i) Within 120 days after EPA has published Emissions-Estimating

Methodologics applicable to the Respondent’s facility(ies), Respondent reports all
qualifying releases of hydrogen sulfide (H,5) and ammonia (NH,) in accordance

with section 103 of CERCLA.
(8) As described in paragraph 2933, facilities installing waste-to-energy
systems will have an additional 180 days to submit the above-referenced
CERCLA notifications.

'

(iii) Respondent i test i TOTTS; i

efinstal]s all emission control equipment and hnp}:nmmﬁoroﬁg%}ggems %EJ
tices required practices;by U is eement oy contained in the Clean Alr Act

permits 1ssued in response to the app Toations submitted in accordance with

subparagraph (i) of this paragraph.

P S u 2a 10 ao P R} H - £ = . H 11 b B4 - Edla
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SOTISTSTCITU Wt appIivaiie state-amma reaCTarreqmt el lita.

ertification that it has timely

installed all
emission control equipment and mphmentatiomoﬁgﬁlem?gzcd all practices
required practives;hy t%;'g Ag%ggmen; or contained in the Clean Alr Act permits
issued in response to the applications submitted in accordance with subparagraph
(i) of this paragraph, within 30 days of meeting those requirements:=

(iv) Respondent provides EPA with written ¢

)

case and covenant not fo sue a
all final actions and final orders 1
nuisance arising from air emissions at

Lo % B . B b B grec A ko P Y
\Fl} THS oL LU e idw Il Y TISTECTIT AL IEL T IOLIL A,

—trthe facility and that are:

i) issued after Respondent has been given notice and opportunity to be heard
includin available judicial review) as required by applicable state law; and,
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(eil) ireffectissued during the time period in which potential violations at thate
facility are covered by the
A : - 2

release and covenant not to sues
¢ as described in parasra

Z 100 I'.‘.l

ithin 60 davs of co

o ondont prooiis: EPA with written cernfication that Respondent Hias complied witk

the final action or final order to the satisfaction of the state or local authority and within a
time schedule approved by the state or local authority.

30.2% Respondent agrees that the statute of limitations for all claims covered by the
e and covenant not to sue in paragraph 246 will be tolled from the date this agreement is

1eleas
approved by the EAB and until 96,20 days after

es the required certifications
espondent*s—fathure_fails to

in accordance with paragraph 268
comply with the requirements in paragraph 268.

o OUID .:_ I el 1]
he conclusion of the monito

g of ) I
DASLS a5 S00I1 a8 LSy are (evelop,
L

cquate data, EPA

an Rmissions-

: data developed by. the nationwide monitoring program
sonducted under the plan described in paragraph 55, below.

| {he event of an enrorcement

action nrany-federal—stateottoeaentfo T It tocoT PFL -

ActorsecttonHo3ofFCERCLA:

——a38-brought against Respondent invelving a facility listed in Attachment A, Responden

may, however, challenge the application of the emissions Sstimation methodology fo thaf spectfic
ovenant not to sue for failing to comply with the conditions set forth in this Agreement.

33, Respondent may choose to install and operate one or more systems that use
agricultural livestock waste-mmtrients to produce electricity (a waste-to-energy system). If
Respondent selects this option it will have, with respect to the-faciliticsa facility at which such a

'system will be installed, an additional 180 days to comply with the requirements of paragraph

268 provided the following requirements are met_with yespect fo that facility:

(A) Within 120 days after EPA has published Emissions-Estimating Methodologies
applicable to Respondent’s facility(ies), Respondent mustrotifyprovides EPA with a

7
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from emissions from ¢ E facilitytree) liste in c

}gri%e:g cegigcgtiolg that it intends to install a waste-to-energy gystem, rdentifyidentifies
=ach facility at which such a system is or will be installed, and describes the type o
waste-to-energy system installed and the percentage by volume of agricultural waste
mutrients used by the system at each facility.

ilize

50%

of the agricultural waste nutrients

(B) #Lhe we

by volume

, at least
(C) Respondent must-makes each facility at which a waste-to-cnergy system is installed
available for inspection by EPA.

(D) Respondent agrees to operate the waste-to-energy system for 24 months from the first
date of operation or the date EPA publishes Emissions-Estimating Methodologies for
Respondent’s facilities, whichever is later. il ring that 24 pe R d
as to shut dowi e waste-10-EnerEy 3

& il Respondent ias madea casonable effs

(E) Respondent obtains all required federal and state permits needed to construct and
operafe the waste-to-energy system at each facility.

corrects a Clean Air Act violations resulting
A that eamsecayses

3430 If Respondent promptly reports and
ST ;
Teable state ambient air

gogﬁﬁgutgg to a—viotattonn igxc;ec nee of federally-enforceabic, app

quality stan ards beyond the facility’s property line during the pendency of the nationwide
monitoring program, EPA reggasss and covenants not to sue for such a reported and corrected
violations if, and only if; the con Thons set forth below are met:

(A) Unless Respondent first learned of the violation through a notification from EPA,
Respondent provides notice of the violation to EPA and the state in which the facility¢es)
istarey located within 21 days of Respondent’s discovery of the violation or the final order
of the EAB approving this Agreement, whichever is later;

(B) Respondent corrects the violation, including making adjustments to its operations at
the facility to prevent the violation from happening again, within 60 days after
Resgpondent discovers the violation or is notified of the violation by EFA or the state
whichever occurs first. If the violation cannot reasonably be corrected within 60 day,s,
Re?poncient must, before the end of the 60 day time period, submit a plan that is
ultimately approved by EPA and the applicable state to cotrect the violation and must
comply with the ap, roved plan in accordance with the specified schedule, Within 30
rrecting the violatjon, Rgspo dent shall submit a writfen ce ification to
2 flon in accordance with the approv.ec pian; and,

(C) The violation is not a repeated exceedance of a standard that Respondent-was
previousty required tri d to correct, M@&ﬁ;}%ﬁiﬁg. Respondent may rectify
the loss of the above release 1d covenant not to sue for a repeated violation, however if
it pays a s_tlpuls:ted penalty of $500 a day for each dav that the facility-that exceeds the
state ambient air quality standard, and it meets the requirements of subparagraphs (A) and
(B), except that the time to correct the violation shall be 30 days instead of 60 days.

538 757 33108 P.GS
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%g The releases $d covenants not to sue described in paragraphs 246 and 384 cover
only viclations at any tacility listed in Attachment A that occur before the date on which
Respondent submits all required certifications for that facility.

37532 In { ven t E cann evelop Emissions-E atin logies for a
facility listed ttac ent ecause of a lagck o or ot reaso will n
ent 15 {8 1s potice ay sta at Eyissions- 1rmatin thodologies
e 3 "+ o gpecitic facility: an identifigd cate o es; OF. acility for whic
thodo ies have Eot b§§_g deng?ged as o ce n dat A ides su
regarding a tacility, tne £a. an ants NEt to s escrl 1 ara s 2 34 shall
cover only violatigns at t! rac1liit at occ 1100 1 after the date the notice is
dellvered 1o Respondent ng t S low. the notice., Respo nt may attempt to
10 ata o rrect ofiler pr SIS TEVE, d o111 BEL e to
e bmissions-BEstimating Methodgology. 1 DU es an Je Emissions-
stimatne Methodology for the facility du he 1 days a e nofice, 1 the provisions
e above notice | was

sreement shall applyv ag 1{t
D

o) 2§£§E&‘Dhs 28 through 36 of thys
ver given, Notige given under g

38, The execution of this Agreement is not an admission of liability by Respondent, and
Respondent neither admits nor denies that it has violated any provisions of the Clean Air Act or

CERCLA.
39.33- Respondent waives its right to request an adjudicatory hearing on any issue
addressed in this Agreement.

4034 Respondent and EPA represent that they are duly authorized to execute this
Agreement and that the parties by signing this Agreement on their behalf are duly authorized to

bind Respondent and EPA to the terms of this Agreement.

41.35 Respondent agrees not to claim or attempt to claim a federal income tax deduction
or credit covering all or any part of the ¢ivil penalty paid to the United States Treasurer,

e s T & TR IR R T Foe 1 faiqe -
cortamed-iir-tirs e recITIont, ROTIHITE T8 e ercd toattect-tire ar.ul;fy ufstates-m'-ltrca‘}“agcmms-to

B9
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42.5%_ This Agreement is without prejudice to ali rights of EPA ggainst Respondent with
respect to any claims not ex ressly released herein. This Agreement does not limit in any way
EPA’s authority to restrain espondent or otherwise act in any situations that may present an
imminent and substantial endangerment to public health, welfare, or the environment., In
addition, this Agreement does not relcase Respondent for any criminal liability.

to any glaims not cxpressly releass d herein, ir an ue
a] | ceg itiated by the United States for j0IUnclygLolo enalt]
—or other relief relayne fo.a fagjlity Ustod In Aol -- A

. and may not jnamtain, agy defgnse or ¢l based upon the
T-atq, collatera] estoppel. igsue preclusion, glalim-2g ifting, or othey
at the claims raised by the United rates.in the subsogHCI]

ave been brought i the [stant proceeding,

gi{l Respondent recognizes that EPA may not execute this Agreement if an insufficient
number of AFOs agree to participate in the Agreement to adequately fund the nationwide
monitoring program or if there is inadequate representation of ati-tire eligible animal groups and

types of facilities.
453%: Respondent and EPA stipulate to the issuance of the proposed Final Order below.

[Participating Company], Respondent
By:
(Print Name):

Title:

Dated:

U.S. Environmental Protection Agency, Complainant

By:

Title:

Dated:
Fi rd
Penalt

i
It is hereby ordered and adjudged as follows:

46.46: Respondent shall comply with all terms of this Agreement.

210

S38 757 3310 P.1@
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47 4+ Respondent is hereby assessed a penalty inbase the amrovmtnu ize of
$500-percovered-facititythe facilities listed in Attachment A ﬁﬁ%ﬂ

FACAFO Water Kl

ility. unless th ili
that anl

._For those faci 1fies,

A10S M0 I )" iresnold 1o
‘ 3 nalty paid. ent shall not exceed:
_____ 510,000 if -1 iliti
y ) if -5 ities

1sts 5 S
S ttacl Ists J01-150 1%5
(0,000 1f Attachme: igts 151-200 facl)
10 0 if At en more 2 ilities

48, Respondent shall pay the assessed penalty no later than thirty (30) calendar days from
the date a confirmed copy of this Agreement is received by Respondent.

49.43- All penalty assessment monies under this Agreement shall be paid by certified
check or money order, payable to the United States Treasurer, and mailed to: U.8. Environmental
Protection Agency (Washington, D.C. Hearing Clerk), P.O, Box 360277, Pittsburgh,
Pennsylvania 15251-6277. A transmittal letter, indicating Respondent’s name, complete address,
and this case docket number must accompany the payment. Respondent shall file a copy of the

check and of the transmittal letter by mailing it to:

Bessie Hammiel, Headquarters Hearing Clerk
US EPA

1921 Jefferson Davis Hwy

Crystal Mall #2, Room 104

Arlington, VA 22202.

50.44: Failure to pay the penalty assessed under this Agreement may subject Respondent
to a civil action pursuant to section 113 (d)(5) of the Clean Air Act, 42 U.8.C. § 7413(d)(5). to
collect any unpaid portion of the monies owed, together with interest, handling charges,
enforcement expenses, including attorney fees, and nonpayment penalties. In any such collection
action, the validity, amount, appropriateness of this Order or the penalty assessed hereunder are

not subject to review.

'The definition of “large CAFQO” as defined in the EPA CAFO Water Rule is being used in
this Agresment solely for the purpose of determining the penalty assessed.

11
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51.45; Pursuant to 42 U.s.C.
the following amounts:

§ 7413¢d)5) and 31 U.S.C. § 3717, Respondent shall pay

(A) Interest. Any unpaid portion of the assessed d%enalty chall bear interest at the rate

established pursuant to 26 U.S.C. § 6621(a)(2) from the date a confirmed copy of this Agreement
is received by Respondent; provided, however, that no interest shall be paya ie on any portion of
the assessed penalty that is paid within 30 days of the date a copy of this Agreement 1s received

by Respondent.
th es, Collection Cost, N ent P . Should Respondent fail to pay

B
on a timely basis the amount of the assessed penalty, Respondent shall be required to pay, in
addition to such penalty and interest, the United States’ enforcement expenses, including but not

limited to attorney fees and costs incurred by the United States for collection proceedings, and a

quarterly nonpayment penalty for each quarter during which such failure to pay persists. Such
nonpayment penalty shall be ten percent of the aggregate amount of Respondent’s outstanding

penalties and nonpayment penalties accrued from the beginning of such quarter.

(C) Payment Interest, attorney fees, collection costs, and nonpayment penalties related
to Respondent’s failure to timely pay the assessed penalty shall be made in accordance with
subparagraphs (A) and (B) of this paragraph,

Monitoring Fund
57.46: Respondent shattpaylsres onsible for the payment of $2,500 for each covered
¢acility listed in Attachment A to this Agreement-foratotar ot into a fund to implement a

pationwide monitoring program at AFOs. The fund and the Respondent’s obligations with
respect to the nationwide monitoring prograim are more fully described in paragtaphs 4733

through 5763

53 47 Within 30 days from the date that Respondent receives a confirmed copy of this
Agresment (hereinafier referred to as the “Agreement date™), Respondent or its representative, in
cooperation with other AFOs who have entered into a similar agreement with EPA, shall
establish an independent organization that will be responsible for collecting and holding
Respondent’s contribution {0 the nationwide emissions monitoring program and the contributions

of the other AFOs who have entered into a similar agreement with EPA.

54448 Within 30 days of the Agreement date, Respondent or its representative shall,
through the independent organization identified in paragraph 4753, contract with a “qualified,

independent third party” (hereinafter referred to as the “monitoring contractor”) to conduct the
monitoring prograr. )

5549 The contract identified in paragraph #8354 shall re i itori

_ ont 54 guire the monitoring contractor
to submit to EPA, within 60 days of the Agreement dafe, a detailed proposed plan togconduct the
nationwide monitoring program. The proposed plan shall:

(A) Id ntlfy mon ng T 1 q f cal S fOI imp ementin, =}
& the (&) itorl Crontl acto aﬂd ts uall 1
fiomn 1 g th

(B) Be consistent with and include all the elements of th itori i
/ : ! e monitoring plan set forth
Attachment B to this Agreement, including the requirement that all Iignitoring musﬁae

12

538 757 331098 P
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completed within two years of EPA’s approval of the monitoring plan and that the
emissions to be monitored will be PM (TSP, PM,, and PM, 5), 11,8, ammonia, VOCs and

NOx;

(C) Identify the facilities to be monitored and the justification for including those
facilities based on the specifications for the monitored facilities set forth in Attachment

B; and,

(D) Require the monitoring contractor to submit detailed quarterly reports to EPA
discussing its progress in implementing the approved monitoring plan, including what
was done during the previous three months and what the monitoring contractor Intends to
do during the next three months. The monitoring contractor shall submit quarterly reports
starting with the end of the first calendar quarter Ei.e., March 31, June 30, September 30,
or December 31) after the proposed monitoring plan is approved by EPA, unless the plan
is approved by EPA with less than 30 days left in the current calendar quarter. In which
case, the first quarterly report shall be submitted at the end of the next calendar quarter.
The quarterly reports shall continue through the end of the calendar quarter during which

the nationwide monitoring program is conmpleted.

56.56- EPA will review and approve or disapprove the proposed plan within 30 days of
receiving it from the monitoring contractor. If the proposed plan is disapproved, EPA will
specifically state why the plan is being disapproved and what changes need to be made, The
monitoring contractor shall then have 30 days from the date EPA disapproves the plan to modify
the proposed plan to address the changes required by EPA and to submit the modified plan to
EPA for review and approval, If the monitoring contractor does not submit a plan that is
ultimately approved by EPA, the releaﬁgg %fd covenants not to sue set forth in paragraphs 246
and 364 of this Agreement shall be null and void. ‘ -

5754 Once the plan is approved, the contract between the independent organization
identified in paragraph 4753 and the monitoring contractor shall require the monitoring

contractor to fully implement the approved plan in accordance with the approved schedule.

Failure of the monitoring contractor to implement the approved plan in accordance with the
approved schedule, unless specifically excused by EPA in writing, shall nullify the releases and
covenants not to sue set forth in paragraphs 246 and 364 of the Agreement.

58.63- The contract identified in paragraph 4854 shall require the monitoring contractor
to schedule periodic meetings (either by phone or in person) with EPA, and special meetings
upon request by EPA or the monitoring contractor, to discuss progress in implementing the
approved plan, The monitoring contractor shall be required to promptly inform EPA of any
problems in implementing the approved plan that have occurred or are anticipated to occur or of
any adjustments that may be needed. No changes may be made to the approved plan without the

written consent of EPA.

59.53- All emissions data generated and all analyses of the data made by the monitoring

contractor during the nationwide monitoring prograrm shall be provided to EPA as soon as
possible in a form and through means acceptable to EPA. The parties agree that this data and
analysis will be fully available to the public and that Respondent and EPA waive any right to

claim any privilege with respect to such data and analysis.
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60.54- Respondent agrees to make its facility(ies) available for emissions monitoring
under the nationwide emission monitoring program if it is chosen as a monitoring site under the

approved plan,

61,55 Respondent also agrees to give EPA or its representatives access to its facility(ies)

for the purpose of verifying the suitability of the facility(ies) for monitoring or to observe
monitoring conducted under the approved nationwide monitoring plan. EPA agrees that prior to
entering Respondent’s facility(ies), it will comply with proper biosecurity measures as arc normal
and customary within the industry. Nothing in this Agreement is intended in any way to limit

EPA’s inspection, monitoring, and information collection authorities under the Clean Air Act or
CERCLA.

62.56: If, prior to completion of the nationwide monitoring prograit, it appears that there
will be insufficient funds to complete the program, Respondent or its representative shall notify
EPA of this problem. The notice shall contain a detailed explanation of why there are
insufficient Funds, account for all money spent, and identify how much more money is needed to
complete the monitoring program, While Respondent is not individually required to contribute
additional money to the nationwide monitoring program, Respondent or its representative, along
with the other participants in the AFO Partnership Program, shall make all reasonable efforts to
find additional funding to complete the monitoring prograi. Respondent or its representative
shall advise EPA of the efforts to locate additional gmding and shall not commit to the use of
additional funding sources without the prior approval of EPA. If, despite the best efforts of
Respondent, the nationwide monitoring program cannot be completed due to lack of funding,
then the releases and covenants not to sue gt forth in paragraphs 246 and 364 of this Agreement

will no longer be in effect. j

63.5% If, after completion of the nationwide monitoring program, there is unspent money
in the nationwide monitoring fund, Respondent or its representative shall notify EPA of this fact
within 90 days of completion of the monitoring program. The notice ghall contain a detailed
explanation of why there are unspent funds, including an accounting of all money spent to
implement the nationwide monitoring program and how much is left unspent. T%e notice shall
also include a proposed plan, for review and approval by EPA, 10 spend the leftover money on
additional air emissions monitoring or best management practice development at AFOs.
Respondent or its representative shall implement the proposed plan as approved by EPA.

64.58: All certifications required by this Agreement shall be submitted to:

ccept ft hich Respondent is able to gertify under]

gpmgdocun constitutes an -enforcement response’” es that term 18 used in the ean Air A
enalty Policy and an “anforcement action” as that term is used in the CERCLA_Penalty Policy.
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hall bear its own costs, fees, and disbursements in this action, except

66.66; Each s
o se in this Agreement.

where explicitly stated as otherwi
67,6+ The provisions of this Agreement shall be binding on Respondent, its officers,
directors, employees, agents, servants, authorized representatives, successors and assigns.

It is so ordered,

Dated this day of ,2003,

Environmental Appeals Judge
Environmental Appeals Board
U.S. Environmental Protection Agency

Certificate of Service

I certify that the foregoing Consent Agreement and Final Order was sent to the following

persons, in the manner specified; on the date below:
Original hand-delivered: [insert name]%BAB Hearing Clerk, U.S. Environmental
Protection Agency, Mail Code 11038, 607 14" Street, N.W., Suite 5000, Washington, D.C.

20005
Copy by certified mail, retum receipt requested:

___, Registered Agent for

[Participating Company]
[Participating Company’s Address]

ed:
U.S.EPA
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