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Down On The Factory Farm
Concentrated animal feeding operations are point sources that have largely escaped
regulation. Workers, nearby communities, streams and lakes, and even downwind
regions are being affected by water and air pollution caused by billions of gallons of
untreated waste each year. Meanwhile, the Bush administration has weakened the
Clean Water Act’s rules governing CAFOs and may give the industry a virtual

carte blanche safe harbor to avoid liability under the Clean Air Act and Superfund

P A T  G A L L A G H E R  a n d  B A R C L A Y  R O G E R S

Mr. and Mrs. Rural America
are hopping mad. 30,000
pigs have moved in across
the way, and there’s not
much they can do about it.

Or maybe it’s 2 million laying hens, or 25,000
dairy cows, or 50,000 head of beef. Such is
the scale of modern factory farming. From
the Central Valley of California to the high
plains of Oklahoma to the coastal lowlands
of North Carolina, the industrialization of
meat, milk, and egg production continues to
push rural America to the breaking point.
And despite the industry’s claim that mod-
ernization ensures a safe and steady food
supply, warning signs have arisen at the su-
permarket and in hospitals. Consumer Reports
recently announced that nearly half of all
chicken it tested contained potentially deadly
bacteria, 90 percent antibiotic-resistant. And
the World Health Organization recently
called for a ban on the use of antibiotics in
livestock feed.

We used to just call them feedlots, but now
they carry a high-tech name — concentrated
animal feeding operations. CAFOs have been
around for decades, and have always carried
an undesirable environmental reputation.
But their place in rural America has ex-
panded in recent decades from isolated an-
noyance to a national nightmare.

The classic case of Spur Industries v. Del
Webb Development Co. is presented to first-
year law students as an example of the con-
flict between the noxious effects of feedlots
and the rights of newly settled city-folk to
enjoy their land. There is a tradition of fa-
voring the farmer when a city dweller
“comes to the nuisance.” But the roles are
now reversed. Established rural families have
been driven to the brink by the arrival of new

CAFOs, which are often controlled by absen-
tee corporate owners.

In issuing a nuisance verdict against a
CAFO, an Alabama state judge recently
made this point loud and clear: “The plain-
tiffs are not hypersensitive city dwellers com-
plaining of a minor annoyance. They are a
group of hardy, hard working, self-sufficient,
independent, reasonable, and fair-minded
men and women who expect to be treated
just as they would treat others.” In another
case from Ohio, the trial judge concluded,
“While odors from normal rural conditions
could be expected, they should not to such
excessive abuse as to destroy the ability to
live and enjoy the home, or such as to reduce
the value of the residential property.”

The CAFO industry relies unabashedly on
economies of scale, which it says allows it to
furnish food to consumers of superior qual-
ity at the lowest prices. It prides itself on
sound business practices, high productivity,
and uniform supermarket products through
consistent genetics. But the external costs of
this productivity have not been lost on the
public: not on the neighbors who have won
some of the largest nuisance verdicts in his-
tory; nor on the environmental community;
nor on large-scale customers such as
McDonald’s, who have now begun to de-
mand products free of the antibiotics needed
to protect livestock from the stresses of be-
ing grown in an over-confined environment.

Given all of these deleterious effects, one
would think that CAFOs would be subject
to the same kind of regulation as other pol-
luters and businesses that have harmed pub-
lic health and the environment. After all, the
appellation “factory farming” is no misno-
mer. Sadly, our environmental laws are so
riddled with loopholes or undermined by lax
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enforcement that they have proven ineffec-
tive in protecting rural America from indus-
trialized livestock. And while state and local
regulators have often forged ahead imagina-
tively to solve problems with the statutory
and regulatory tools they have at hand, the
Bush administration has done the opposite,
weakening the limited controls that currently
exist.

In December 2002, the Bush EPA gutted
the most basic protection against CAFO pol-
lution, the Clean Water Act requirement that
CAFOs not discharge raw wastes into rivers
and lakes. In its newly promulgated regula-
tions, the agency took a step backward by
eliminating a blanket prohibition against
waste discharges from CAFOs that had been
in effect since the 1970s. In the place of the
discharge prohibition, EPA granted CAFOs
a license to pollute as long as they follow a
“nutrient management plan.” However, this
plan, which is the linchpin
in the regulatory regime, is
written by the CAFO op-
erator without any gov-
ernment oversight and is
not required to undergo
public review. A broad
coalition of environmental
groups, including the Si-
erra Club, is in litigation
right now challenging the
validity of these regula-
tions.

The Clean Water Act is
not the only environmen-
tal safeguard the Bush
team has sought to under-
mine. EPA is engaged in
private negotiations with
the CAFO industry to
weaken the Clean Air Act and Comprehen-
sive Environmental Response, Compensa-
tion, and Liability Act, as these laws apply
to CAFOs. The agency is considering provid-
ing CAFOs an industry-wide safe harbor
from prosecution under these laws in ex-
change for a commitment from some of the
operations to participate in a monitoring pro-
gram. Under the safe harbor agreement, ev-
ery CAFO seeking protection could acquire
amnesty but less than one percent of the op-
erations would actually be monitored. Envi-
ronmental benefits of the agreement would
be virtually nonexistent as it would not re-
quire CAFOs to reduce discharges or emis-
sions or even to obtain a permit at the end of
the monitoring period.

The Bush administration’s program
to weaken regulatory require-
ments comes in the face of growing
awareness of the environmental
impacts of industrialized meat,

dairy, and egg production. CAFOs generate
roughly 1 billion pounds of waste per year,
approximately 1,000 pounds per American.
But unlike municipal sewage plants, which
Congress dealt with relatively swiftly after
the Clean Water Act was passed in 1972,
CAFOs remain largely unregulated and
dump billions of gallons of raw animal waste
onto fields, where it runs off into nearby lakes
and rivers and percolates into drinking wa-
ter. Pollution from CAFOs in many parts of
the country is the rule, not the exception. As
Steve Vauhan, a local official in Huron
County, Michigan, explains, “The chances of
keeping [the raw animal waste] out of Lake
Huron through runoff are next to impossible.

This drain system we have
is very efficient — a drop
of rain falls and 20 min-
utes later it’s in Lake Hu-
ron.”

Widespread fish kills
have become common-
place in areas of the con-
centrated industrialized
livestock production. In
North Carolina, for in-
stance, where in the years
1990 to 2002 the number of
hog farms dropped by 90
percent, a new breed of fa-
cility came to the state. The
number of hogs confined
at an average facility in-
creased from less than 500
to over 3,000, and the in-

dustrialized CAFO seized control of the mar-
ket. In the corresponding years, manure spills
killed tens of millions of fish and subtle shifts
in aquatic ecosystems imperiled millions
more. A single manure spill poured 25 mil-
lion gallons of hog waste into the New River,
killing over 10 million fish and closing more
than 360,000 acres of the state’s coastal wet-
lands to shell fishing.

North Carolina is by no means alone: in
recent years Iowa, Ohio, Minnesota, Mis-
souri, and Wisconsin have suffered horren-
dous fish kills associated with livestock pol-
lution. Millions of fish mortalities have been
attributed to spills from CAFOs. In one re-
cent incident, outraged Wisconsin residents
went to court after a CAFO spill contami-

EPA’s new CAFO
rules shut the public
out of the process
and ensure that

vast quantities of
waste will flow
unabated into

streams and lakes

Pat Gallagher is the
Director of the Sierra
Club’s national
Environmental Law
Program and has litigated
numerous cases against
feedlot operations.
Barclay Rogers is an
Associate Attorney with
the Program and litigates
cases against feedlots
throughout the country.
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Linda Y. Boornazian

A N O T H E R  V I E W

Large Pollution Reductions, From More Operations

EPA’s new Clean Water Act
regulations for Concentrated
Animal Feeding Operations

will ensure that the nation’s largest
livestock and poultry operations
properly manage runoff from their
animal manure or litter to protect
water quality. The rules replaced
regulations that were over 25 years
old that did not establish adequate
expectations for environ-
mental performance. The
new rules will prevent bil-
lions of pounds of pollut-
ants from entering Amer-
ica’s waters every year.

The rules will lead to
an annual reduction of
over 56 million pounds of
phosphorus released from
CAFOs and over 110 mil-
lion pounds of nitrogen. Sediment
reductions will total 2 billion
pounds, metals 911,000 pounds, and
there will be significant reductions
in pathogens.

For the first time, all of the nation’s
large CAFOs, including beef, dairy,
horse, swine, and poultry operations,
are required to apply for National
Pollutant Discharge Elimination Sys-
tem permits. As many as 15,000 live-
stock operations will be required to
seek permits regardless of whether
they discharge only during large
storms. Less than 5,000 are currently
covered by NPDES.

Management practices required
by the rule will maximize the use of
manure as a resource for agriculture
while reducing impacts on the envi-
ronment. The rule requires that
CAFOs develop site-specific nutri-
ent management plans to address all
aspects of effective manure manage-
ment by large operations, including
land application.

The rule will also significantly im-
prove accountability to members of
the public that CAFOs are effectively
managing manure and protecting
water quality. It provides that
NPDES permits written by EPA and
the states require CAFOs to submit
“annual reports” that summarize
key information regarding facility
implementation and report any dis-

charges that occur. These reports will
be available to the public upon re-
quest.

EPA has moved quickly and effec-
tively to implement the rules, meet-
ing with state environmental and ag-
riculture agencies. EPA has also met
with major constituency groups to
discuss their content and implemen-
tation. The agency is working with

states to review and
modify their permit pro-
grams, including nutrient
management standards,
and we are developing
guidance documents and
training permit writers
and inspectors.

The Department of
Agriculture has been
working in cooperation

with EPA to communicate expecta-
tions to farmers. In a statement issued
with the regulations, Secretary Anne
Veneman said, “The new rule is
unique in that it comes after unprec-
edented cooperation between EPA
and USDA to find a way to help pro-
ducers meet their own and society’s
goals for environmental quality and
profitability. USDA stands ready to
provide assistance in an incentive-
based approach combining informa-
tion and education, research and tech-
nology transfer, direct technical assis-
tance and financial assistance through
the Environmental Quality Incentives
Program (EQIP) and other farm bill
programs.”

While EPA and state environmen-
tal agencies will issue new permits,
USDA and state conservation agen-
cies can provide funding and tech-
nical assistance to owners and op-
erators. Moreover, while EPA’s rules
address primarily the largest opera-
tions, they are designed to comple-
ment state programs for smaller op-
erations.

The CAFO rule establishes appro-
priate flexibility for the states to tai-
lor requirements to the varying con-
ditions (e.g., climatic conditions, wa-
ter quality needs) that exist in each
state. EPA is also promoting state
and local watershed-based efforts in-
cluding national watershed pilot ef-

forts, water quality trading, water-
shed-based permitting, and other
approaches that provide states and
communities with the tools and
abilities to target their efforts to im-
prove water quality.

EPA will provide financial support
from Clean Water Act programs, and
USDA from the EQIP and other pro-
grams to support environmental
stewardship efforts by livestock and
poultry producers.  To help these op-
erations meet their conservation
needs, including related CAFO rule
requirements, Congress increased
funding for EQIP in the 2002 Farm
Bill.  New technology is also being de-
veloped and demonstrated to aid
farmers in meeting the stewardship
objectives of the new CAFO rule.

Finally, EPA recognizes the power
of American ingenuity to develop
new technologies to solve today’s
problems. While manure is a valuable
resource when used properly for ag-
ricultural purposes, there are areas of
the country where there is simply too
much manure for the available land.
EPA is encouraging livestock and
poultry producers to move forward
with development of new technology
for manure management, such as for
use as a feedstock for compost and
fertilizer and for energy generation.

The new CAFO regulations pro-
vide for better environmental protec-
tion from process wastewater and
runoff associated with large concen-
trated animal feeding operations.
Even though it is a revision to an old
rule, the new rule includes many
firsts. Nutrient management plans
are now required; all operations
must submit annual reports to the
permitting authority with important
information on plan implementa-
tion; dry poultry operations are
brought under the fold; and all large
CAFOs have to apply for NPDES
permits whether or not they dis-
charge only in large storms. These
firsts significantly increase the
breadth of environmental protection
afforded by the new rule.

Linda Y. Boornazian is Director,
Water Permits Division, in U.S. EPA’s
Office of Water.
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The Clean Air Act
and CERCLA could
be used to control

air pollution
from CAFOs. But
EPA is  striking a

deal that will
severely undercut

these laws

nated one of the state’s prized trout streams.
Fish kills may be just the tip of the iceberg.

According to a growing body of science,
CAFOs have also helped spawn Pfiesteria
piscicida, the “cell from hell.” Pfiesteria is a
single-celled organism that feeds off living tis-
sues, creating open sores on humans and fish
exposed to its debilitating toxins. The para-
site eats its prey alive by devouring it through
the open sores. Pfiesteria has been implicated
in fish kills up and down the East Coast, es-
pecially in the coastal waters of North Caro-
lina and the Chesapeake Bay, downstream
from major industrialized meat, poultry, and
egg production areas. In addition to killing
fish, Pfiesteria directly affects human health.
Humans exposed to it also suffer open sores
and may experience memory loss, confusion,
headaches, blurred vision, nausea, impaired
breathing, and liver and
kidney problems.

Catastrophic manure
spills certainly wreak
havoc on rivers and
streams, imperiling fish
and endangering humans.
But the chronic problem of
manure runoff presents
perhaps a larger environ-
mental threat. CAFOs fre-
quently apply manure to
nearby fields, where it
mixes with rainwater and
runs off into local rivers
and streams. The nutrient-
rich manure runoff alters
the chemical composition
of receiving waters, and
triggers a surge in algae
and other aquatic vegeta-
tive growth. The increase is
no small problem: EPA maintains that “over-
enrichment of waters by nutrients (nitrogen
and phosphorous) is the biggest overall source
of impairment of the nation’s rivers and
streams, lakes and reservoirs, and estuaries.”
The city of Tulsa, Oklahoma, recently settled
a lawsuit against several large poultry com-
panies for polluting its drinking water sup-
ply with phosphorous-laden waste.

The Clean Water Act is the primary
tool to address manure runoff and
accompanying environmental
problems, but it often proves an
unwieldy instrument to get to the

heart of the problem. The steady leaching of

pollutants from the fields into nearby surface
waters can be difficult to detect. While the
impacts of this persistent pollution are un-
deniable, pursuing an enforcement action
without evidence of major manure spills is a
risky proposition. And, as detailed below,
EPA’s new regulations will make it even more
difficult to prosecute CAFOs under the CWA.

CAFOs also foul underground drinking
water supplies. They typically store raw ani-
mal waste in open pits, which leak untold
quantities of contaminants into underlying
aquifers. Nitrate contamination is a signifi-
cant problem in concentrated livestock pro-
duction areas. The Chino Basin in southern
California presents a textbook case of an en-
tire aquifer fouled by CAFOs, in this case
concentrated dairy feedlots. Another recent
study by the U.S. Geological Survey in Okla-

homa found widespread
evidence of groundwater
contamination from ani-
mal waste, in a state
packed with concentrated
hog feedlots. And in an-
other study, the Centers
for Disease Control docu-
mented nitrate contamina-
tion in 13 percent of sur-
veyed drinking water
wells in the Midwest and
reported that the likeli-
hood of groundwater con-
tamination doubled if ma-
nure had been applied
near the wellhead.

Groundwater contami-
nated with nitrates can
cause significant human
health problems, espe-
cially in young children,

the elderly, and people with suppressed im-
mune syndromes. For instance, infants who
drink nitrate-contaminated water may be at
risk of methemoglobinemia, or “blue baby”
syndrome, which can impair development.
In recent years, EPA has ordered CAFOs to
supply bottled water to residents with drink-
ing water contaminated by nitrates.

Relief for groundwater contamination can
be obtained under the Resource Conserva-
tion and Recovery Act, but given the struc-
ture of the regulations, enforcement is diffi-
cult. Under RCRA, Congress sought to se-
verely limit land disposal of solid wastes in
1976. However, to prove that a CAFO is vio-
lating the “open dump” prohibition in the
statute, one must first establish that the op-
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Greater Scope, Reductions Through Cooperation

In 1999, when U.S. EPA and the
Department of Agriculture
released their strategy requiring

a significant increase in regulation
of Concentrated Animal Feeding
Operations by NPDES-delegated
states, the Utah Department of En-
vironmental Quality was faced
with a real problem. How could a
small state, with limited resources,
possibly meet the ex-
panded requirements of
this new federal program
to address the problem of
water pollution from ani-
mal feeding operations?
We knew that a com-
mand-and-control ap-
proach wouldn’t work;
Western farmers are far
too independent to will-
ingly comply with edicts from face-
less bureaucrats. Besides, the chal-
lenge of attempting to identify a
handful of existing CAFOs from
among thousands of animal feed-
ing operations was a logistical
nightmare.

Rather than wait for further direc-
tion from EPA, the Division of Water
Quality decided to take a proactive
approach and formed the Utah
CAFO Committee to develop a state
strategy to deal with the pollution
problem. The Utah CAFO Commit-
tee is made up of representatives
from all of the major agricultural ad-
vocacy and assistance organizations
within the state including, among
others, the Utah Farm Bureau, Utah
Association of Conservation Dis-
tricts, local soil conservation districts,
Natural Resources Conservation Ser-
vice, Utah State University Exten-
sion, Utah Department of Agricul-
ture and Food, and numerous live-
stock production groups. By bring-
ing representatives of the agricultural
sector to the same table with regula-
tory officials, this unique committee
moved forward with the common
goal of improving water quality
while maintaining the viability of the
state’s agricultural industry. The re-
sult of the partnership is the Utah
Strategy to Address Water Pollution
from Animal Feeding Operations.

An ambitious goal of the Utah
Strategy was to inspect every ani-
mal feeding operation in the state,
regardless of size. But, rather than
relying on DEQ’s Division of Water
Quality to do the assessments,
which would have taken years,
draining state resources and creat-
ing confrontational situations with
farmers, the committee decided to

enlist conservation dis-
trict members and pro-
ducer group representa-
tives to conduct assess-
ments.

We trained a pool of
individuals in our part-
nership who volun-
teered to identify prob-
lems at animal feeding
operations and to in-

struct farmers about the new re-
quirements and technical and finan-
cial assistance options. This plan
accelerated the pace of inspections
and took advantage of the existing
relationships that the farmers had
with conservation district officials
and livestock producer groups, in-
creasing the cooperation level of the
farmers in the assessment process.
Through this partnership, the re-
sources for the Utah Strategy’s vi-
sion of universal assessment have
increased 100-fold. In addition, the
involvement of agricultural assis-
tance personnel has avoided the
need for DEQ to take the role of ag-
ricultural expert, instead relying on
the knowledge and technical abili-
ties of the partners.

Utilizing this partnership, Utah
has been able to move quickly to
identify problems at animal feeding
operations that may not have been
found for a decade. The first assess-
ments were conducted in Novem-
ber of 2000 and were substantially
completed by May 2003, with nearly
3,000 operations assessed.

The Utah Strategy also created a
new classification for animal feeding
operations: “Potential CAFOs” are
animal feeding operations that feed
the equivalent of 1-999 beef cattle and
have water pollution problems. Ac-
cording to federal regulations, these

operations would be considered
Small and Medium CAFOs and
could be required by designation or
definition as a CAFO to apply for
NPDES permits immediately. How-
ever, as an incentive, the Utah strat-
egy allows a window of time for this
group to voluntarily correct prob-
lems and thereby avoid a permit.
This also allows them to qualify for
funding which would not be avail-
able if they were immediately per-
mitted as CAFOs. Potential CAFOs
are allowed up to two years to plan,
design, and finance needed improve-
ments and three years to complete
construction. While DEQ monitors
them, operations must demonstrate
continued progress during this vol-
untary compliance period to avoid
permitting and enforcement actions.

The Utah Strategy will also result
in cleaner water than can be
achieved through strict implemen-
tation of the new rules. Federal regu-
lations focus on Medium and Large
CAFOs, only requiring changes at
smaller operations when it is deter-
mined the operation has a signifi-
cant impact on Waters of the United
States. The Utah Strategy requires
correction of problems at all opera-
tions, regardless of size.

There is no question that by
implementing the Strategy, Utah is
far ahead of where we would be.
The partnership accomplished an
incredible amount of work in iden-
tifying animal feeding operations,
gaining the cooperation of farmers,
and beginning to correct water qual-
ity problems at farms.  Our agricul-
tural producers have also positioned
themselves to comply quickly with
EPA’s new rules. Through this part-
nership, technical and financial as-
sistance will be targeted to those op-
erations needing to correct prob-
lems. Large CAFOs have all been
located and permitted. And the
problem we had at the beginning?
In forcing innovation, it has left us
with a new dynamic in environmen-
tal protection for the future.

Don A. Ostler is Director of the Di-
vision of Water Quality in the Utah
Department of Environmental Quality.

Copyright © 2003, The Environmental Law Institute®, Washington, D.C. Reprinted by permission from The Environmental Forum®, September/October 2003



❖

     S E P T E M B E R / O C T O B E R  2 0 0 3 ❖ 3 5

eration has contaminated groundwater or
violated another environmental constraint.
While plenty of evidence exists to implicate
CAFOs in areas of extensive groundwater
contamination, establishing the link for en-
forcement purposes is no easy task.

As if water pollution were not enough,
CAFOs also produce staggering quantities of
dangerous air pollutants, affecting workers
in the facilities, neighbors, and the environ-
ment. Hydrogen sulfide, which reeks like
rotten eggs, is probably the most significant
threat to livestock workers and downwind
neighbors. Hydrogen sulfide levels inside
CAFO confinement buildings often exceed
dangerous thresholds, occasionally reaching
lethal doses. In Minnesota, for example,
seven people have died since 1992 from ex-
posure to hydrogen sulfide released when
manure pits were emptied.
Even at sub-lethal levels,
hydrogen sulfide causes
workers to suffer extreme
eye irritation, massive
headaches, severe cough-
ing, substantial breathing
problems, and vomiting.
Hydrogen sulfide emis-
sions also harm down-
wind neighbors. Measure-
ments beyond the CAFO
property line often exceed
human safety levels, and
neighbors display symp-
toms identical to those ex-
perienced by sickened
livestock workers.

CAFOs are a major
source of ammonia gas
emissions. Decomposing
animal waste generates
ammonia, which causes respiratory prob-
lems in humans exposed to the gaseous emis-
sions. Livestock workers are exposed to el-
evated ammonia levels that cause respiratory
ailments and eye irritation. Ammonia is also
a precursor to oxides of nitrogen, one of the
principal components of smog. Emissions
from dairy feedlots near Los Angeles have
proved to be a challenge in that region’s ef-
fort to clean up the air.

CAFOs also generate vast amounts of
small particles that can impair visibility
and make the air unsafe to breathe. The
particles lodge in workers’ and neighbors’
lungs, where they can trigger respiratory
irritation, decrease lung capacity, and even
lead to premature death. Particulate pol-

lution has been linked to increased hospi-
tal admissions and emergency room visits.
Particulate pollution also is a leading cause
of haze and reduced visibility and is partly
to blame for the roughly 70 percent loss in
visibility in many parts of the western
United States, where the current range of
visibility is 33-90 miles, down from a natu-
ral visibility of 140 miles.

The Clean Air Act and CERCLA could be
used to control air pollution from CAFOs. But
the Bush EPA is working behind the scenes
to strike a deal with the CAFO industry that
will severely undercut these laws. Under the
safe harbor proposal, CAFOs would be ex-
cused from the permitting requirements of
the Clean Air Act and would be shielded
from obligations to report toxic releases un-
der CERCLA. A safe harbor agreement

would perpetuate the dev-
astating effects of CAFO
air pollution because it
would eliminate any in-
centive for them to reduce
emissions.

A crucial myth
propagated
by the in-
dustry lies
at the heart

of the CAFO pollution
problem: that CAFO
waste is simply a useful
by-product of normal
farming activities and, just
like the cow pies of old,
should simply be returned
to the soil as a natural fer-
tilizer. This concept may

work when the manure comes from a few
hundred animals grazing on ample pasture.
But it has little relevance in the context of
massively concentrated feedlot operations,
where tens of thousands of animals are con-
fined in steel buildings and generate multi-
million-gallon waste streams. Just like other
industrial manufacturers, CAFO operators
are in the business of producing products,
not waste. Thus, their animal production
needs dominate their decisions, not concerns
about their waste products. The prevalence
of fish kills and groundwater contamination
associated with the industry highlights the
fundamental flaws of the industry’s myth.
Even the Department of Agriculture ac-
knowledges that the production of manure

Under the safe
harbor agreement,

every CAFO
seeking protection

could acquire
amnesty but less
than one percent

would be
monitored
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Regs Exceed Authority; Why Not Cooperative Approach?

The differing approaches to
natural resource protection,
through conservation or regu-

lation, are increasingly affecting
America’s farmers. The conservation
title in the 2002 farm bill builds upon
past conservation gains and responds
to the call of farmers and ranchers for
additional resources in order to cope
with current and future expanded
government regulatory
programs.

But EPA’s Concen-
trated Animal Feeding
Operations regulation has
caused great concern
throughout the agricul-
tural community, in part
because the regulation
blurs the clear statutory
distinction between the
discharge of pollutants from a point
source and nonpoint source pollution
resulting from, among other things,
the day-to-day agricultural activities
of farmers and ranchers.

The regulation also adds another
layer to existing state permitting
schemes that address CAFOs. Early
in the regulatory process, EPA docu-
mented that there were 2,238 live-
stock facilities with National Pollut-
ant Discharge Elimination System
permits. They also documented that
states, over and above the federal re-
quirements, had already issued
41,601 permits to livestock facilities.

Complying with new NPDES
regulations will be costly for many
producers. This additional cost of
production will stress our current
farm structure and force the transi-
tion to larger operations. The esti-
mates to implement EPA’s new per-
mit conditions range from $100,000
for smaller CAFOs to well over $1
million for larger CAFOs.

A key objection to the new rule is
that EPA has exceeded its authority
under the Clean Water Act to regu-
late CAFO operations by requiring all
owners or operators to apply for an
NPDES permit based on an arbitrary
determination of “potential” to dis-
charge, regardless of whether it actu-
ally discharges. The new regulation
maintains that all CAFOs have a

“duty to apply” for a permit unless
they obtain a site-specific exemption
after proving “with a high degree of
certainty” that they have no poten-
tial to discharge.

The new rules also expressly as-
sert regulatory authority over certain
discharges from CAFO land applica-
tion areas. The rule provides that “the
discharge of manure, litter, or process

wastewater to waters of
the United States from a
CAFO as a result of [land
application] by the CAFO
to land areas under its con-
trol is a discharge . . . sub-
ject to NPDES permit re-
quirements, except where
it is an agricultural
stormwater discharge.”
The rule then provides

that any such discharge is an exempt
“agricultural stormwater discharge”
where the land application has been
“in accordance with site specific nu-
trient management practices that en-
sure appropriate agricultural utiliza-
tion of the nutrients.”

But a CAFO does not include
fields in which animals are not con-
centrated and where there is no feed-
ing. EPA also lacks authority under
the CWA to expand the definition of
a CAFO to apply the NPDES pro-
gram to nonpoint activities or to ag-
ricultural stormwater discharges.
Congress, without qualification, ex-
empted agricultural stormwater dis-
charges from regulation by the
NPDES program.

These regulations are not as bad
as they could have been primarily
because the final rule and effluent
guidelines represent a much more
narrow and targeted approach than
any of EPA’s initial proposals. Nev-
ertheless, the new regulations pro-
vide for the development of open-
ended requirements and conditions
that will ultimately lead to burden-
some, costly compliance.

So what is the alternative ap-
proach to improving water quality
and other overall environmental pro-
tection in agriculture? The Farm Se-
curity and Rural Investment Act of
2002, the farm bill, supported large

funding increases in conservation
programs to assist farms of all sizes
in improving water quality. Eighty-
five percent of the $17 billion in ad-
ditional conservation funding over
the five-year authorization will be
spent to address the soil, water, and
air impacts of farming.

The Environmental Quality Incen-
tives Program provides technical and
financial assistance to landowners to
improve soil, water, air, wetlands,
and wildlife management. It is
funded at $5.8 billion through 2007.
Because of the importance of water
issues, 60 percent of the funding is
for animal agriculture, with an  as-
sistance cap of $450,000 per farm.

A new approach in the farm law
is to provide technical and financial
assistance for the conservation and
protection of natural resources on
private working lands. The Conser-
vation Security Program offers assis-
tance to all producers who practice
good stewardship on their farms and
provides incentives to help cover the
costs for those who want to add ad-
ditional conservation practices.

These and many other U.S. De-
partment of Agriculture natural re-
source conservation programs follow
the voluntary, incentive-based model
that farmers have supported starting
with the soil conservation programs
of the 1930s.

Approaches that include the agri-
culture community in their design
and execution, that are based on lo-
cal decisionmaking, and that produce
results while complementing the
goals of the farm business have
proven useful in achieving natural re-
source protection for agriculture. Pro-
ducing food and fiber for the nation
and the world, improving environ-
mental practices on working lands,
and maintaining a sound economic
base for current and future farm busi-
nesses are the multiple goals that
farmers and the public are striving to
achieve.

Dave Salmonsen is the Legislative
Counsel for the American Farm Bureau
Federation. Don Parrish, Senior Direc-
tor of Regulatory Relations at AFBF,
contributed to this article.
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in the United States far outpaces the acreage
available for safe disposal.

We should have learned lessons from our
experience with hazardous waste. For years,
communities and agencies have battled se-
vere problems caused by the reckless dis-
posal of liquid hazardous waste, often into
surface impoundments. Strict regulation of
hazardous waste management and disposal
has mitigated these threats substantially over
time. Similar to the CAFO industry, hazard-
ous waste generators have often used dubi-
ous claims that their wastes were actually
“useful products” in order to evade regula-
tion. But government regulators have wised
up and regulate hazard-
ous waste “recycling.”

While nitrates, the most
common CAFO pollutant,
may not rise to the level of
PCBs as a threat to the en-
vironment, they and other
contaminants like the
dreaded E coli bacterium
pose a very serious prob-
lem. And just like manu-
facturers generating haz-
ardous waste before the
passage of the CWA,
RCRA, CERCLA, etc., a
CAFO producing a sale-
able product has little in-
centive to expend re-
sources on the manage-
ment of animal waste by-
products. CAFOs will, as
rational economic actors,
attempt to externalize the costs of waste
management, and there is a dire need to
check this economic distortion with environ-
mental regulation.

Ideally, the regulation of CAFOs would
embrace the lessons of hazardous waste
management and quickly evolve. For ex-
ample, pollution prevention should be the
first order of priority. The Sierra Club re-
cently commissioned an engineering study
of dairy waste reduction, and one obvious,
readily available solution is to reduce the
volume of waste by not diluting it with flush
water. The hog industry appears to be
headed this way, albeit very slowly. As part
of a settlement with the state of North Caro-
lina, the industry is funding research into
alternatives to the predominant method of
simply pooling huge volumes of liquid waste
in open pits and then spraying it onto land.

Another important step toward solving

the CAFO pollution problem is to deal effec-
tively with the manure runoff issue. Unfor-
tunately, the new federal rules governing
CAFOs will not bring us any closer to solv-
ing the problem, and perhaps may make it
worse. The new regulations create an enor-
mous loophole, one that the CAFO industry
will undoubtedly use to maintain the status
quo or perhaps even to dump more wastes
into our waterways.

Aware of the pollution potential of large-
scale animal production operations, Con-
gress has always included CAFOs in the
same category as other industrial pollution
sources under the CWA and defined them as

point sources. As point
sources, these operations
are prohibited from dis-
charging pollutants with-
out a permit.

Unfortunately, in the
years since, the federal
regulations governing
CAFO pollution have
been some of the least en-
forced, least effective na-
tional environmental stan-
dards ever. The absolute
refusal of many states to
even implement a CWA
regime for CAFOs tells the
story in a nutshell. In the
face of industry and Farm
Bureau opposition, many
states have snubbed EPA
and promoted voluntary
compliance programs in

place of mandatory Clean Water Act rules.
But voluntary programs have not solved the
problem.

According to a report recently released by
the General Accounting Office, about 7,000
of America’s 11,500 largest CAFOs have
avoided federal regulation. While many of
those facilities were overseen at the state
level, the GAO reported that state programs
often lacked one or more fundamental ele-
ments of the federal program, including cru-
cial public participation requirements.

Perhaps EPA would like us to believe that
the new rules will make a difference. The
agency claims that the recently promulgated
regulations will “protect America’s waters
from wastewater and manure,” but its reli-
ance on “nutrient management plans” as the
central device to control pollution casts seri-
ous doubt on this claim. If proper nutrient
management plans were the silver bullet, the

The way the rules
are drafted, the

CAFO writes its
own management
plan, without any

obligation to
subject the plan to
government review
or public scrutiny
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massive fish kills and groundwater contami-
nation of recent years would not have oc-
curred. Almost every CAFO in existence al-
ready has some sort of nutrient management
plan that purportedly constrains its disposal
of animal waste. But, just like the new fed-
eral rules, these plans are extremely open-
ended, difficult to interpret, and almost im-
possible to enforce.

The central problem with the new regula-
tions is the lack of government and public
oversight of the nutrient management plan-
ning process. Under the new rules, the CAFO
writes its own manage-
ment plan, without any ob-
ligation to subject the plan to
government review or public
scrutiny. The plan then be-
comes the centerpiece for
pollution control. And pol-
lution control is changed in
a very important way, by a
sleight-of-hand regulatory
redefinition. The new
regulations define runoff
leaving the fields upon
which manure has been
applied in accordance with
the nutrient management
plan as “agricultural
stormwater.” Agricultural
stormwater is a special cat-
egory of pollution that is
expressly excluded from fed-
eral regulation under the
CWA. So, by defining the runoff as agricul-
tural stormwater, the agency placed the run-
off water — a source of pollution that Con-
gress recognized over 30 years ago as a ma-
jor problem — out of regulatory reach. EPA
goes so far as to state in the preamble to the
new regulations that “no further [restriction
on the polluted runoff] will be authorized,
for example, to ensure compliance with wa-
ter quality standards. Any remaining dis-
charge of manure or process wastewaters
would be covered by the agricultural
stormwater exemption and would be consid-
ered nonpoint source runoff.”

The new rules effectively shut the public
out of the process and ensure that vast quan-
tities of waste will flow into our waters un-
abated. Any CAFO that is polluting a nearby
stream can simply claim that it is complying
with its nutrient management plan. Any dis-
charge from the operation, it could argue, is
agricultural stormwater and thus outside the
scope of the Clean Water Act. The public has

no way to refute this claim because it lacks
access to the nutrient management plan and
therefore cannot verify whether the CAFO
is meeting the plan limits.

Shielding the plan from public review al-
most assuredly will lead to manure appli-
cation rates that will result in heavily pol-
luted runoff. The regulations do not provide
strict standards for nutrient management
plans; instead, they only require the plans
to “control runoff of pollutants to waters of
the United States” by “minimizing nitrogen
and phosphorous movement to surface wa-

ters.” Transporting ma-
nure away from the
CAFO is expensive, and
any rationale actor will
seek to minimize ex-
penses by applying the
waste on site as much as
possible. Without strict
regulatory standards and
absent governmental and
public pressure, CAFOs
will adopt nutrient man-
agement plans that allow
continued dumping of
billions of gallons of
waste at levels beyond
the assimilative capacity
of the soil.

The environmental
community is taking up
the fight for increased
regulation. In addition to

suing to invalidate the new regulations, en-
vironmentalists successfully sued the state
of Indiana for refusing to issue CWA per-
mits to CAFOs. In Michigan, the Sierra
Club and other groups petitioned EPA to
withdraw the state’s CWA authority, and
then began suing some of the worst offend-
ing CAFOs individually for failing to have
permits. The state partially came around
and is now promoting a general permit re-
gime.

Another giant hole in the federal regula-
tion of CAFOs comes from the absence of
air pollution regulation. There are no fed-
eral controls on air pollution from CAFOs,
although federal agencies have begun to ac-
knowledge the problem. Recent studies by
the National Academy of Sciences and a
USDA task force have recognized the seri-
ous nature of CAFO air pollution, yet have
called for what will likely amount to years
of further study to develop emissions fac-
tors and standards.

The regs define
runoff from fields
on which manure

has been applied in
accordance with

a nutrient
management plan
as “agricultural
stormwater” ...
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Can you imagine telling the
children and parents of a rural
family that the air pollution
wreaking havoc on their lives
requires years of study before

the federal government will step in? The rec-
ommendations of the USDA Task Force or
National Academy of Sciences for further re-
search on CAFO emissions factors may not
be completely biased or wrong. But if the fed-
eral government is going to take its sweet
time to act, it should step out of the way and
let nuisance law and local governments pro-
tect citizens from an industry that causes
acute harm now, not later.

Frustrated by the lack of meaningful con-
trols on the federal level, private litigants
have returned to traditional common law
remedies. Many rural Americans are out-
raged by their noxious neighbors and bitterly
complain about the overwhelming stench.
CAFO odor is a toxic stew of air pollutants
with strange identifying characteristics.
Isobutryic acid smells like
rancid butter. Isovaleric
acid stinks like smelly feet.
None of these compounds
are regulated, yet these
odors surpass any histori-
cal notion of annoyance.
Countless stories exist of
rural people unable to
open their windows in hot
weather, of constant nau-
sea, of people driven to the
brink — such as the 82-
year-old corn and soybean
farmer from Lenawee
County, Michigan, who
will be sentenced this fall
on charges of making ob-
scene phone calls to the
Michigan Department of
Agriculture, after tele-
phoning repeated com-
plaints over the stench from a nearby dairy
feedlot.

The magnitude of CAFO odors can be
measured in part by the magnitude of nui-
sance verdicts associated with this pollution.
Iowa’s largest hog producer was hit with a
$33-million court judgment in a nuisance
lawsuit brought by a group of property own-
ers. The award is believed to be one of the
largest against a livestock-confinement op-
eration in the nation. In Ohio, Buckeye Egg
was stuck with a $19 million verdict, a pen-
alty unheard of in that state.

In another suit, decided in 1999, jurors
awarded more than 50 rural residents $5.2
million in damages for nuisance odor, fly in-
festations, and spills caused by hog opera-
tions in northern Missouri. The Missouri
Court of Appeals unanimously affirmed the
judgment, writing in its opinion that the ces-
sation of the nuisance was both “reasonably
practicable and economically feasible.”

Similar tort lawsuits are popping up
across the country. A slew of tort lawsuits in
Minnesota recently settled when the opera-
tor agreed, among other things, to close the
primary lagoon at a controversial site and
install a covered cement tank. An Alabama
judge recently issued an order enjoining a
hog CAFO from restocking its facility until
something was done to correct odor prob-
lems.

A few states are ahead of EPA in regulat-
ing CAFOs, but the coverage is spotty. Due
in part to the nightmares of Hurricane Floyd,
when hog operations were swamped and

surrounding areas inun-
dated with a mixture of
raw animal waste and
flood waters, North Caro-
lina is operating under a
moratorium on the con-
struction of new or ex-
panded swine operations,
and is committed to phas-
ing out lagoons and
sprayfields through appli-
cation of environmentally
superior technologies. Im-
proved waste manage-
ment systems are being
tested by researchers at
North Carolina State
University’s Animal &
Poultry Waste Center.

Similarly, the governor
of South Carolina issued
an executive order in April

2001 declaring a state of emergency with re-
spect to swine facilities and imposing a mora-
torium on the siting of new facilities. Subse-
quently, to fill a void left by federal law, South
Carolina issued emergency rules in 2001 ad-
dressing such problems as lagoon leakage by
requiring the installation of synthetic liners.

But state rules alone will not solve the cri-
sis. State rules are scattershot: for example,
only a handful of states (Colorado, Minne-
sota, Missouri, and Nebraska) regulate air
pollution from CAFOs in any meaningful
fashion. And state rules are only sporadically

... which is a
special category
that is expressly

excluded from
federal regulation
under the Clean

Water Act; EPA has
placed it out of

regulatory reach ...
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enforced. Among other problems, the state
agencies regulating CAFOs tend to suffer
the age-old “capture” syndrome of being too
cozy with the regulated community. One
striking example of this occurred in Okla-
homa when the state attorney general was
forced to sue the state’s own Department of
Agriculture on behalf of its Wildlife Man-
agement Agency when the Agriculture De-
partment issued a questionable permit.
Then there is the other age-old problem of
limited staff and resources: a study commis-
sioned by the Minnesota Legislature found
that state agencies rarely
inspected feedlots or ex-
amined their environmen-
tal effects, despite wide-
spread complaints about
odor and suspected
groundwater pollution.

Many local counties
and townships have taken
matters into their own
hands, by enacting strict
ordinances that either
drastically limit the scale
of CAFOs or effectively
zone them out of the
neighborhood. Grand
Forks County, North Da-
kota, for example, passed
an ordinance with severe
setback requirements for
CAFOs. Some Pennsylva-
nia townships have
banned corporate ownership of hog and
poultry units, passing ordinances modeled
on state laws in Nebraska and South Dakota.
This trend has resulted in a nationwide civil
war of litigation between agribusiness in-
terests, often led by the Farm Bureau, and
local governments.

In Worth County, Iowa, for instance,
county officials adopted an ordinance to
protect citizens from CAFO pollution. A lo-
cal official best summed up the predica-
ment: “When we look at the influx of con-
finements coming into the state, we need to
do something. We can’t regulate whether
they come in or not. But we can regulate
some health issues.” But the state, eager to
please the CAFO industry, adopted a pre-
emption statute forbidding counties to regu-
late CAFOs. Agribusiness interests success-
fully challenged the Worth County ordi-
nance in state court, and the case is on ap-
peal to the Iowa Supreme Court.

In Norton County, Kansas, a staunchly

conservative farm and ranch community on
the Nebraska border, the county recently
passed a resolution establishing regulations
on confined swine and beef operations. But
it was invalidated by a legal challenge
brought by CAFO interests.

Wisconsin is in the midst of a similar
battle, where state legislation has been in-
troduced to preempt local control. The
words of Paul “Biff” Hansen, a Manitowoc
County board supervisor, probably typify
the sentiments of many local officials: “I am
very much an environmentalist, and I know

farmers are, too. We need
to leave zoning decisions
up to counties — that’s
something for the county
to fight out amongst it-
self.”

The situations in Iowa,
Kansas, and Wisconsin
are emblematic of the
fight taking place all
across America. Citizens
are fed up with having to
breathe polluted air and
drink contaminated wa-
ter, and they are pushing
back with local control ef-
forts.

There is nothing inher-
ently unworkable about
allowing complementary
local controls over CAFO
siting and health and

safety. A recent statewide environmental
study commissioned by the Minnesota leg-
islature recognized the need for local con-
trol. Missouri allows its counties to impose
local controls. Even that hotbed of radical-
ism, Nebraska, has a strong tradition of lo-
cal zoning for feedlots. (Not surprisingly,
that tradition was also attacked at the state’s
Supreme Court but local interests pre-
vailed.)

In addition to the battles being waged be-
tween local officials and CAFO interests, the
ability of property owners to bring nuisance
claims is also under attack. Almost every state
has enacted some form of “right to farm” law.
In general, these laws purport to give agri-
cultural operations protection from nuisance
lawsuits. Right to farm laws are closely
aligned with, and often include, state preemp-
tion provisions that protect CAFOs from strin-
gent local measures. Right to farm laws were
originally intended to protect farmers from en-
croaching suburban homeowners who might

... Any CAFO that
is polluting a

nearby stream can
simply claim that

it is complying
with its nutrient

management plan;
any discharge is
stormwater ...
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complain about odor and dust associated with
traditional farming practices. But today these
ordinances are often used by the CAFO in-
dustry as shields to defend against nuisance
lawsuits or to knock down local ordinances
seeking to address serious CAFO pollution
problems.

In Iron County, Utah, for example, county
officials adopted an ordinance that sub-
jected CAFOs to criminal nuisance charges
in extreme cases when odors or by-products
adversely affected the surrounding commu-
nity. CAFO-friendly legislators in the state
house pushed through a law providing
CAFOs with a “complete defense,” so long
as they complied with federal, state, and
local laws; the state law essentially nullified
the Iron County ordinance. Perhaps not sur-
prisingly, the statute was sponsored by a
state legislator who also happened to be the
largest turkey farmer in Utah.

Numerous courts have begun to strike
down right to farm laws. In Washington
state, a number of family
farmers filed a nuisance
suit against a feedlot that
moved in next door. The
feedlot claimed that
Washington’s right to
farm statute protected it
from the farmers’ nui-
sance suit. The Washing-
ton Supreme Court dis-
agreed and held that the
right-to-farm law does not
bar suits from other agri-
cultural producers and
only applies to nonagri-
cultural (residential) de-
velopment. The court did
not invalidate the state
law on constitutional
grounds, but it laid the
foundation for a future
constitutional challenge
by concluding that the right to farm statute
created an easement on the neighboring
property.

The state Supreme Court in Iowa did
reach the constitutional issue in a challenge
to a state law that created “agricultural
zones,” which provided agricultural opera-
tions within designated zones immunity
from nuisance suit. The court held that the
safe harbor for operations within the zone
restricted neighboring landowners’ prop-
erty rights and thus constituted an uncon-
stitutional taking.

Rural residents who bear the brunt of
CAFO pollution often find themselves
against a brick wall of uncooperative fed-
eral and state legislators and compromised
bureaucrats. Agribusinesses, including the
CAFO industry, lavishly contribute to fed-
eral and state election campaigns. For ex-
ample, agribusinesses poured $26.7 million
into state elections in the 2002 election cycle.
Of this amount, the livestock and poultry
industries contributed over $6 million.
Agribusinesses do not limit their contribu-
tions to state races either: agribusinesses
spent over $23 million on federal election
campaigns in 2002.

The CAFO pollution problem is
immense. The industry has explod-
ed and has outpaced the existing
regulatory regime. Much remains
to be done, and significant statu-

tory and regulatory changes are needed to
address the myriad prob-
lems associated with the
CAFO industry. The most
pressing need today,
though, is to stop the
regulatory regress. On
the federal level, the Bush
administration must stop
weakening the laws to al-
low for more CAFO pol-
lution. And at the state
houses, legislators need
to stand up to the indus-
try and stop passing spe-
cial protections for
CAFOs that harm their
constituents.

But with no sure protec-
tion on the federal or state
level, perhaps the best
hope for people victim-
ized by CAFOs lies with

their local governments and state court-
houses. Nuisance lawsuits and local regula-
tion paved the way for the federal environ-
mental legislation we enjoy today. Large nui-
sance verdicts evince the public outrage with
the devastation wrought by CAFOs. And lo-
cal control ordinances demonstrate that lo-
cal officials, unencumbered by hefty cam-
paign contributions, will act directly to pro-
tect their constituents. Until federal and state
legislators fully wake up to the problem,
fights in the courts and city halls are the last
stand. •

... The public has no
way to refute this
claim because it

lacks access to the
nutrient

management plan
and cannot verify
whether the CAFO

is meeting the limits
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