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§ 824o. Electric reliability, 16 USCA § 824o

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1

KeyCite Yellow Flag - Negative Treatment

Proposed Legislation

United States Code Annotated
Title 16. Conservation

Chapter 12. Federal Regulation and Development of Power (Refs & Annos)
Subchapter II. Regulation of Electric Utility Companies Engaged in Interstate Commerce

16 U.S.C.A. § 824o

§ 824o. Electric reliability

Effective: August 8, 2005
Currentness

(a)Definitions

For purposes of this section:

(1) The term “bulk-power system” means--

(A) facilities and control systems necessary for operating an interconnected electric energy transmission network (or any
portion thereof); and

(B) electric energy from generation facilities needed to maintain transmission system reliability.

The term does not include facilities used in the local distribution of electric energy.

(2) The terms “Electric Reliability Organization” and “ERO” mean the organization certified by the Commission under
subsection (c) of this section the purpose of which is to establish and enforce reliability standards for the bulk-power system,
subject to Commission review.

(3) The term “reliability standard” means a requirement, approved by the Commission under this section, to provide for
reliable operation of the bulk-power system. The term includes requirements for the operation of existing bulk-power system
facilities, including cybersecurity protection, and the design of planned additions or modifications to such facilities to the
extent necessary to provide for reliable operation of the bulk-power system, but the term does not include any requirement
to enlarge such facilities or to construct new transmission capacity or generation capacity.

(4) The term “reliable operation” means operating the elements of the bulk-power system within equipment and electric
system thermal, voltage, and stability limits so that instability, uncontrolled separation, or cascading failures of such system
will not occur as a result of a sudden disturbance, including a cybersecurity incident, or unanticipated failure of system
elements.
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(5) The term “Interconnection” means a geographic area in which the operation of bulk-power system components is
synchronized such that the failure of one or more of such components may adversely affect the ability of the operators of
other components within the system to maintain reliable operation of the facilities within their control.

(6) The term “transmission organization” means a Regional Transmission Organization, Independent System Operator,
independent transmission provider, or other transmission organization finally approved by the Commission for the operation
of transmission facilities.

(7) The term “regional entity” means an entity having enforcement authority pursuant to subsection (e)(4) of this section.

(8) The term “cybersecurity incident” means a malicious act or suspicious event that disrupts, or was an attempt to disrupt,
the operation of those programmable electronic devices and communication networks including hardware, software and data
that are essential to the reliable operation of the bulk power system.

(b)Jurisdiction and applicability

(1) The Commission shall have jurisdiction, within the United States, over the ERO certified by the Commission under
subsection (c) of this section, any regional entities, and all users, owners and operators of the bulk-power system, including
but not limited to the entities described in section 824(f) of this title, for purposes of approving reliability standards established
under this section and enforcing compliance with this section. All users, owners and operators of the bulk-power system shall
comply with reliability standards that take effect under this section.

(2) The Commission shall issue a final rule to implement the requirements of this section not later than 180 days after August
8, 2005.

(c)Certification

Following the issuance of a Commission rule under subsection (b)(2) of this section, any person may submit an application to
the Commission for certification as the Electric Reliability Organization. The Commission may certify one such ERO if the
Commission determines that such ERO--

(1) has the ability to develop and enforce, subject to subsection (e)(2) of this section, reliability standards that provide for
an adequate level of reliability of the bulk-power system; and

(2) has established rules that--

(A) assure its independence of the users and owners and operators of the bulk-power system, while assuring fair stakeholder
representation in the selection of its directors and balanced decisionmaking in any ERO committee or subordinate
organizational structure;

(B) allocate equitably reasonable dues, fees, and other charges among end users for all activities under this section;
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KeyCite Yellow Flag - Negative Treatment

Proposed Legislation

United States Code Annotated
Title 16. Conservation

Chapter 35. Endangered Species (Refs & Annos)

16 U.S.C.A. § 1536

§ 1536. Interagency cooperation

Currentness

(a) Federal agency actions and consultations

(1) The Secretary shall review other programs administered by him and utilize such programs in furtherance of the purposes
of this chapter. All other Federal agencies shall, in consultation with and with the assistance of the Secretary, utilize their
authorities in furtherance of the purposes of this chapter by carrying out programs for the conservation of endangered species
and threatened species listed pursuant to section 1533 of this title.

(2) Each Federal agency shall, in consultation with and with the assistance of the Secretary, insure that any action authorized,
funded, or carried out by such agency (hereinafter in this section referred to as an “agency action”) is not likely to jeopardize
the continued existence of any endangered species or threatened species or result in the destruction or adverse modification
of habitat of such species which is determined by the Secretary, after consultation as appropriate with affected States, to be
critical, unless such agency has been granted an exemption for such action by the Committee pursuant to subsection (h) of this
section. In fulfilling the requirements of this paragraph each agency shall use the best scientific and commercial data available.

(3) Subject to such guidelines as the Secretary may establish, a Federal agency shall consult with the Secretary on any
prospective agency action at the request of, and in cooperation with, the prospective permit or license applicant if the applicant
has reason to believe that an endangered species or a threatened species may be present in the area affected by his project and
that implementation of such action will likely affect such species.

(4) Each Federal agency shall confer with the Secretary on any agency action which is likely to jeopardize the continued
existence of any species proposed to be listed under section 1533 of this title or result in the destruction or adverse modification
of critical habitat proposed to be designated for such species. This paragraph does not require a limitation on the commitment
of resources as described in subsection (d) of this section.

(b) Opinion of Secretary

(1)(A) Consultation under subsection (a) (2) of this section with respect to any agency action shall be concluded within the
90-day period beginning on the date on which initiated or, subject to subparagraph (B), within such other period of time as is
mutually agreeable to the Secretary and the Federal agency.
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§ 7401. Congressional findings and declaration of purpose, 42 USCA § 7401
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United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part A. Air Quality and Emissions Limitations (Refs & Annos)

42 U.S.C.A. § 7401

§ 7401. Congressional findings and declaration of purpose

Currentness

(a) Findings

The Congress finds--

(1) that the predominant part of the Nation's population is located in its rapidly expanding metropolitan and other urban areas,
which generally cross the boundary lines of local jurisdictions and often extend into two or more States;

(2) that the growth in the amount and complexity of air pollution brought about by urbanization, industrial development, and
the increasing use of motor vehicles, has resulted in mounting dangers to the public health and welfare, including injury to
agricultural crops and livestock, damage to and the deterioration of property, and hazards to air and ground transportation;

(3) that air pollution prevention (that is, the reduction or elimination, through any measures, of the amount of pollutants
produced or created at the source) and air pollution control at its source is the primary responsibility of States and local
governments; and

(4) that Federal financial assistance and leadership is essential for the development of cooperative Federal, State, regional,
and local programs to prevent and control air pollution.

(b) Declaration

The purposes of this subchapter are--

(1) to protect and enhance the quality of the Nation's air resources so as to promote the public health and welfare and the
productive capacity of its population;

(2) to initiate and accelerate a national research and development program to achieve the prevention and control of air
pollution;

(3) to provide technical and financial assistance to State and local governments in connection with the development and
execution of their air pollution prevention and control programs; and
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§ 7401. Congressional findings and declaration of purpose, 42 USCA § 7401

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2

(4) to encourage and assist the development and operation of regional air pollution prevention and control programs.

(c) Pollution prevention

A primary goal of this chapter is to encourage or otherwise promote reasonable Federal, State, and local governmental actions,
consistent with the provisions of this chapter, for pollution prevention.

CREDIT(S)
(July 14, 1955, c. 360, Title I, § 101, formerly § 1, as added Dec. 17, 1963, Pub.L. 88-206, § 1, 77 Stat. 392, and renumbered

§ 101 and amended Oct. 20, 1965, Pub.L. 89-272, Title I, § 101(2), (3), 79 Stat. 992; Nov. 21, 1967, Pub.L. 90-148, § 2, 81
Stat. 485; Nov. 15, 1990, Pub.L. 101-549, Title I, § 108(k), 104 Stat. 2468.)

Notes of Decisions (49)

42 U.S.C.A. § 7401, 42 USCA § 7401
Current through P.L. 114-115 (excluding 114-94 and 114-95) approved 12-28-2015

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part A. Air Quality and Emissions Limitations (Refs & Annos)

42 U.S.C.A. § 7408

§ 7408. Air quality criteria and control techniques

Effective: November 10, 1998
Currentness

(a) Air pollutant list; publication and revision by Administrator; issuance of air quality criteria for air pollutants

(1) For the purpose of establishing national primary and secondary ambient air quality standards, the Administrator shall within
30 days after December 31, 1970, publish, and shall from time to time thereafter revise, a list which includes each air pollutant--

(A) emissions of which, in his judgment, cause or contribute to air pollution which may reasonably be anticipated to endanger
public health or welfare;

(B) the presence of which in the ambient air results from numerous or diverse mobile or stationary sources; and

(C) for which air quality criteria had not been issued before December 31, 1970 but for which he plans to issue air quality
criteria under this section.

(2) The Administrator shall issue air quality criteria for an air pollutant within 12 months after he has included such pollutant in
a list under paragraph (1). Air quality criteria for an air pollutant shall accurately reflect the latest scientific knowledge useful
in indicating the kind and extent of all identifiable effects on public health or welfare which may be expected from the presence
of such pollutant in the ambient air, in varying quantities. The criteria for an air pollutant, to the extent practicable, shall include
information on--

(A) those variable factors (including atmospheric conditions) which of themselves or in combination with other factors may
alter the effects on public health or welfare of such air pollutant;

(B) the types of air pollutants which, when present in the atmosphere, may interact with such pollutant to produce an adverse
effect on public health or welfare; and

(C) any known or anticipated adverse effects on welfare.
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(b) Issuance by Administrator of information on air pollution control techniques; standing consulting committees for air
pollutants; establishment; membership

(1) Simultaneously with the issuance of criteria under subsection (a) of this section, the Administrator shall, after consultation
with appropriate advisory committees and Federal departments and agencies, issue to the States and appropriate air pollution
control agencies information on air pollution control techniques, which information shall include data relating to the cost of
installation and operation, energy requirements, emission reduction benefits, and environmental impact of the emission control
technology. Such information shall include such data as are available on available technology and alternative methods of
prevention and control of air pollution. Such information shall also include data on alternative fuels, processes, and operating
methods which will result in elimination or significant reduction of emissions.

(2) In order to assist in the development of information on pollution control techniques, the Administrator may establish a
standing consulting committee for each air pollutant included in a list published pursuant to subsection (a)(1) of this section,
which shall be comprised of technically qualified individuals representative of State and local governments, industry, and
the academic community. Each such committee shall submit, as appropriate, to the Administrator information related to that
required by paragraph (1).

(c) Review, modification, and reissuance of criteria or information

The Administrator shall from time to time review, and, as appropriate, modify, and reissue any criteria or information on
control techniques issued pursuant to this section. Not later than six months after August 7, 1977, the Administrator shall revise
and reissue criteria relating to concentrations of NO2 over such period (not more than three hours) as he deems appropriate.

Such criteria shall include a discussion of nitric and nitrous acids, nitrites, nitrates, nitrosamines, and other carcinogenic and
potentially carcinogenic derivatives of oxides of nitrogen.

(d) Publication in Federal Register; availability of copies for general public

The issuance of air quality criteria and information on air pollution control techniques shall be announced in the Federal Register
and copies shall be made available to the general public.

(e) Transportation planning and guidelines

The Administrator shall, after consultation with the Secretary of Transportation, and after providing public notice and
opportunity for comment, and with State and local officials, within nine months after November 15, 1990, and periodically
thereafter as necessary to maintain a continuous transportation-air quality planning process, update the June 1978
Transportation-Air Quality Planning Guidelines and publish guidance on the development and implementation of transportation
and other measures necessary to demonstrate and maintain attainment of national ambient air quality standards. Such guidelines
shall include information on--

(1) methods to identify and evaluate alternative planning and control activities;

(2) methods of reviewing plans on a regular basis as conditions change or new information is presented;

ADD7

USCA Case #15-1363      Document #1605913            Filed: 03/28/2016      Page 12 of 219



§ 7408. Air quality criteria and control techniques, 42 USCA § 7408

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3

(3) identification of funds and other resources necessary to implement the plan, including interagency agreements on
providing such funds and resources;

(4) methods to assure participation by the public in all phases of the planning process; and

(5) such other methods as the Administrator determines necessary to carry out a continuous planning process.

(f) Information regarding processes, procedures, and methods to reduce or control pollutants in transportation; reduction of
mobile source related pollutants; reduction of impact on public health

(1) The Administrator shall publish and make available to appropriate Federal, State, and local environmental and transportation
agencies not later than one year after November 15, 1990, and from time to time thereafter--

(A) information prepared, as appropriate, in consultation with the Secretary of Transportation, and after providing public
notice and opportunity for comment, regarding the formulation and emission reduction potential of transportation control
measures related to criteria pollutants and their precursors, including, but not limited to--

(i) programs for improved public transit;

(ii) restriction of certain roads or lanes to, or construction of such roads or lanes for use by, passenger buses or high
occupancy vehicles;

(iii) employer-based transportation management plans, including incentives;

(iv) trip-reduction ordinances;

(v) traffic flow improvement programs that achieve emission reductions;

(vi) fringe and transportation corridor parking facilities serving multiple occupancy vehicle programs or transit service;

(vii) programs to limit or restrict vehicle use in downtown areas or other areas of emission concentration particularly
during periods of peak use;

(viii) programs for the provision of all forms of high-occupancy, shared-ride services;

(ix) programs to limit portions of road surfaces or certain sections of the metropolitan area to the use of non-motorized
vehicles or pedestrian use, both as to time and place;

ADD8

USCA Case #15-1363      Document #1605913            Filed: 03/28/2016      Page 13 of 219



§ 7408. Air quality criteria and control techniques, 42 USCA § 7408

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4

(x) programs for secure bicycle storage facilities and other facilities, including bicycle lanes, for the convenience and
protection of bicyclists, in both public and private areas;

(xi) programs to control extended idling of vehicles;

(xii) programs to reduce motor vehicle emissions, consistent with subchapter II of this chapter, which are caused by extreme
cold start conditions;

(xiii) employer-sponsored programs to permit flexible work schedules;

(xiv) programs and ordinances to facilitate non-automobile travel, provision and utilization of mass transit, and to generally
reduce the need for single-occupant vehicle travel, as part of transportation planning and development efforts of a locality,
including programs and ordinances applicable to new shopping centers, special events, and other centers of vehicle activity;

(xv) programs for new construction and major reconstructions of paths, tracks or areas solely for the use by pedestrian or
other non-motorized means of transportation when economically feasible and in the public interest. For purposes of this
clause, the Administrator shall also consult with the Secretary of the Interior; and

(xvi) program to encourage the voluntary removal from use and the marketplace of pre-1980 model year light duty vehicles

and pre-1980 model light duty trucks. 1

(B) information on additional methods or strategies that will contribute to the reduction of mobile source related pollutants
during periods in which any primary ambient air quality standard will be exceeded and during episodes for which an air
pollution alert, warning, or emergency has been declared;

(C) information on other measures which may be employed to reduce the impact on public health or protect the health of
sensitive or susceptible individuals or groups; and

(D) information on the extent to which any process, procedure, or method to reduce or control such air pollutant may cause
an increase in the emissions or formation of any other pollutant.

(2) In publishing such information the Administrator shall also include an assessment of--

(A) the relative effectiveness of such processes, procedures, and methods;

(B) the potential effect of such processes, procedures, and methods on transportation systems and the provision of
transportation services; and

(C) the environmental, energy, and economic impact of such processes, procedures, and methods.
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(g) Assessment of risks to ecosystems

The Administrator may assess the risks to ecosystems from exposure to criteria air pollutants (as identified by the Administrator
in the Administrator's sole discretion).

(h) RACT/BACT/LAER clearinghouse

The Administrator shall make information regarding emission control technology available to the States and to the general
public through a central database. Such information shall include all control technology information received pursuant to State
plan provisions requiring permits for sources, including operating permits for existing sources.

CREDIT(S)
(July 14, 1955, c. 360, Title I, § 108, as added Dec. 31, 1970, Pub.L. 91-604, § 4(a), 84 Stat. 1678; amended Aug. 7, 1977,

Pub.L. 95-95, Title I, §§ 104, 105, Title IV, § 401(a), 91 Stat. 689, 790; Nov. 15, 1990, Pub.L. 101-549, Title I, §§ 108(a) to
(c), (o), 111, 104 Stat. 2465, 2466, 2469, 2470; Nov. 10, 1998, Pub.L. 105-362, Title XV, § 1501(b), 112 Stat. 3294.)

Notes of Decisions (15)

Footnotes
1 So in original. The period probably should be a semicolon.

42 U.S.C.A. § 7408, 42 USCA § 7408
Current through P.L. 114-115 (excluding 114-94 and 114-95) approved 12-28-2015

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment

Proposed Legislation

United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part A. Air Quality and Emissions Limitations (Refs & Annos)

42 U.S.C.A. § 7409

§ 7409. National primary and secondary ambient air quality standards

Currentness

(a) Promulgation

(1) The Administrator--

(A) within 30 days after December 31, 1970, shall publish proposed regulations prescribing a national primary ambient air
quality standard and a national secondary ambient air quality standard for each air pollutant for which air quality criteria
have been issued prior to such date; and

(B) after a reasonable time for interested persons to submit written comments thereon (but no later than 90 days after the
initial publication of such proposed standards) shall by regulation promulgate such proposed national primary and secondary
ambient air quality standards with such modifications as he deems appropriate.

(2) With respect to any air pollutant for which air quality criteria are issued after December 31, 1970, the Administrator shall
publish, simultaneously with the issuance of such criteria and information, proposed national primary and secondary ambient
air quality standards for any such pollutant. The procedure provided for in paragraph (1)(B) of this subsection shall apply to
the promulgation of such standards.

(b) Protection of public health and welfare

(1) National primary ambient air quality standards, prescribed under subsection (a) of this section shall be ambient air quality
standards the attainment and maintenance of which in the judgment of the Administrator, based on such criteria and allowing
an adequate margin of safety, are requisite to protect the public health. Such primary standards may be revised in the same
manner as promulgated.

(2) Any national secondary ambient air quality standard prescribed under subsection (a) of this section shall specify a level of
air quality the attainment and maintenance of which in the judgment of the Administrator, based on such criteria, is requisite
to protect the public welfare from any known or anticipated adverse effects associated with the presence of such air pollutant
in the ambient air. Such secondary standards may be revised in the same manner as promulgated.
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(c) National primary ambient air quality standard for nitrogen dioxide

The Administrator shall, not later than one year after August 7, 1977, promulgate a national primary ambient air quality standard
for NO2 concentrations over a period of not more than 3 hours unless, based on the criteria issued under section 7408(c) of this

title, he finds that there is no significant evidence that such a standard for such a period is requisite to protect public health.

(d) Review and revision of criteria and standards; independent scientific review committee; appointment; advisory functions

(1) Not later than December 31, 1980, and at five-year intervals thereafter, the Administrator shall complete a thorough review
of the criteria published under section 7408 of this title and the national ambient air quality standards promulgated under this
section and shall make such revisions in such criteria and standards and promulgate such new standards as may be appropriate
in accordance with section 7408 of this title and subsection (b) of this section. The Administrator may review and revise criteria
or promulgate new standards earlier or more frequently than required under this paragraph.

(2)(A) The Administrator shall appoint an independent scientific review committee composed of seven members including at
least one member of the National Academy of Sciences, one physician, and one person representing State air pollution control
agencies.

(B) Not later than January 1, 1980, and at five-year intervals thereafter, the committee referred to in subparagraph (A) shall
complete a review of the criteria published under section 7408 of this title and the national primary and secondary ambient
air quality standards promulgated under this section and shall recommend to the Administrator any new national ambient air
quality standards and revisions of existing criteria and standards as may be appropriate under section 7408 of this title and
subsection (b) of this section.

(C) Such committee shall also (i) advise the Administrator of areas in which additional knowledge is required to appraise the
adequacy and basis of existing, new, or revised national ambient air quality standards, (ii) describe the research efforts necessary
to provide the required information, (iii) advise the Administrator on the relative contribution to air pollution concentrations
of natural as well as anthropogenic activity, and (iv) advise the Administrator of any adverse public health, welfare, social,
economic, or energy effects which may result from various strategies for attainment and maintenance of such national ambient
air quality standards.

CREDIT(S)
(July 14, 1955, c. 360, Title I, § 109, as added Dec. 31, 1970, Pub.L. 91-604, § 4(a), 84 Stat. 1679; amended Aug. 7, 1977,

Pub.L. 95-95, Title I, § 106, 91 Stat. 691.)

Notes of Decisions (82)

42 U.S.C.A. § 7409, 42 USCA § 7409
Current through P.L. 114-115 (excluding 114-94 and 114-95) approved 12-28-2015

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.

ADD12

USCA Case #15-1363      Document #1605913            Filed: 03/28/2016      Page 17 of 219

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS7408&originatingDoc=N00EA3990AFF811D8803AE0632FEDDFBF&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS7408&originatingDoc=N00EA3990AFF811D8803AE0632FEDDFBF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS7408&originatingDoc=N00EA3990AFF811D8803AE0632FEDDFBF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS7408&originatingDoc=N00EA3990AFF811D8803AE0632FEDDFBF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS7408&originatingDoc=N00EA3990AFF811D8803AE0632FEDDFBF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I9E2220CB99-C644D985E56-D29F63C53C5)&originatingDoc=N00EA3990AFF811D8803AE0632FEDDFBF&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N00EA3990AFF811D8803AE0632FEDDFBF&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.DocLink)


§ 7410. State implementation plans for national primary and..., 42 USCA § 7410

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1

KeyCite Yellow Flag - Negative Treatment

Proposed Legislation

United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part A. Air Quality and Emissions Limitations (Refs & Annos)

42 U.S.C.A. § 7410

§ 7410. State implementation plans for national primary and secondary ambient air quality standards

Currentness

(a) Adoption of plan by State; submission to Administrator; content of plan; revision; new sources; indirect source review
program; supplemental or intermittent control systems

(1) Each State shall, after reasonable notice and public hearings, adopt and submit to the Administrator, within 3 years (or such
shorter period as the Administrator may prescribe) after the promulgation of a national primary ambient air quality standard
(or any revision thereof) under section 7409 of this title for any air pollutant, a plan which provides for implementation,
maintenance, and enforcement of such primary standard in each air quality control region (or portion thereof) within such State.
In addition, such State shall adopt and submit to the Administrator (either as a part of a plan submitted under the preceding
sentence or separately) within 3 years (or such shorter period as the Administrator may prescribe) after the promulgation of a
national ambient air quality secondary standard (or revision thereof), a plan which provides for implementation, maintenance,
and enforcement of such secondary standard in each air quality control region (or portion thereof) within such State. Unless
a separate public hearing is provided, each State shall consider its plan implementing such secondary standard at the hearing
required by the first sentence of this paragraph.

(2) Each implementation plan submitted by a State under this chapter shall be adopted by the State after reasonable notice and
public hearing. Each such plan shall--

(A) include enforceable emission limitations and other control measures, means, or techniques (including economic
incentives such as fees, marketable permits, and auctions of emissions rights), as well as schedules and timetables for
compliance, as may be necessary or appropriate to meet the applicable requirements of this chapter;

(B) provide for establishment and operation of appropriate devices, methods, systems, and procedures necessary to--

(i) monitor, compile, and analyze data on ambient air quality, and

(ii) upon request, make such data available to the Administrator;
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(C) include a program to provide for the enforcement of the measures described in subparagraph (A), and regulation of the
modification and construction of any stationary source within the areas covered by the plan as necessary to assure that national
ambient air quality standards are achieved, including a permit program as required in parts C and D of this subchapter;

(D) contain adequate provisions--

(i) prohibiting, consistent with the provisions of this subchapter, any source or other type of emissions activity within the
State from emitting any air pollutant in amounts which will--

(I) contribute significantly to nonattainment in, or interfere with maintenance by, any other State with respect to any
such national primary or secondary ambient air quality standard, or

(II) interfere with measures required to be included in the applicable implementation plan for any other State under part
C of this subchapter to prevent significant deterioration of air quality or to protect visibility,

(ii) insuring compliance with the applicable requirements of sections 7426 and 7415 of this title (relating to interstate and
international pollution abatement);

(E) provide (i) necessary assurances that the State (or, except where the Administrator deems inappropriate, the general
purpose local government or governments, or a regional agency designated by the State or general purpose local governments
for such purpose) will have adequate personnel, funding, and authority under State (and, as appropriate, local) law to
carry out such implementation plan (and is not prohibited by any provision of Federal or State law from carrying out such
implementation plan or portion thereof), (ii) requirements that the State comply with the requirements respecting State boards
under section 7428 of this title, and (iii) necessary assurances that, where the State has relied on a local or regional government,
agency, or instrumentality for the implementation of any plan provision, the State has responsibility for ensuring adequate
implementation of such plan provision;

(F) require, as may be prescribed by the Administrator--

(i) the installation, maintenance, and replacement of equipment, and the implementation of other necessary steps, by owners
or operators of stationary sources to monitor emissions from such sources,

(ii) periodic reports on the nature and amounts of emissions and emissions-related data from such sources, and

(iii) correlation of such reports by the State agency with any emission limitations or standards established pursuant to this
chapter, which reports shall be available at reasonable times for public inspection;

(G) provide for authority comparable to that in section 7603 of this title and adequate contingency plans to implement such
authority;
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(H) provide for revision of such plan--

(i) from time to time as may be necessary to take account of revisions of such national primary or secondary ambient air
quality standard or the availability of improved or more expeditious methods of attaining such standard, and

(ii) except as provided in paragraph (3)(C), whenever the Administrator finds on the basis of information available to
the Administrator that the plan is substantially inadequate to attain the national ambient air quality standard which it
implements or to otherwise comply with any additional requirements established under this chapter;

(I) in the case of a plan or plan revision for an area designated as a nonattainment area, meet the applicable requirements of
part D of this subchapter (relating to nonattainment areas);

(J) meet the applicable requirements of section 7421 of this title (relating to consultation), section 7427 of this title (relating
to public notification), and part C of this subchapter (relating to prevention of significant deterioration of air quality and
visibility protection);

(K) provide for--

(i) the performance of such air quality modeling as the Administrator may prescribe for the purpose of predicting the effect
on ambient air quality of any emissions of any air pollutant for which the Administrator has established a national ambient
air quality standard, and

(ii) the submission, upon request, of data related to such air quality modeling to the Administrator;

(L) require the owner or operator of each major stationary source to pay to the permitting authority, as a condition of any
permit required under this chapter, a fee sufficient to cover--

(i) the reasonable costs of reviewing and acting upon any application for such a permit, and

(ii) if the owner or operator receives a permit for such source, the reasonable costs of implementing and enforcing the terms
and conditions of any such permit (not including any court costs or other costs associated with any enforcement action),

until such fee requirement is superseded with respect to such sources by the Administrator's approval of a fee program
under subchapter V of this chapter; and

(M) provide for consultation and participation by local political subdivisions affected by the plan.

(3)(A) Repealed. Pub.L. 101-549, Title I, § 101(d)(1), Nov. 15, 1990, 104 Stat. 2409

ADD15

USCA Case #15-1363      Document #1605913            Filed: 03/28/2016      Page 20 of 219

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS7421&originatingDoc=NE86A67A0AFF711D8803AE0632FEDDFBF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS7427&originatingDoc=NE86A67A0AFF711D8803AE0632FEDDFBF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I3607142542-904E6A8DFD3-44FBA7EEB0E)&originatingDoc=NE86A67A0AFF711D8803AE0632FEDDFBF&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)


§ 7410. State implementation plans for national primary and..., 42 USCA § 7410

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4

(B) As soon as practicable, the Administrator shall, consistent with the purposes of this chapter and the Energy Supply and
Environmental Coordination Act of 1974 [15 U.S.C.A. § 791 et seq.], review each State's applicable implementation plans and
report to the State on whether such plans can be revised in relation to fuel burning stationary sources (or persons supplying fuel
to such sources) without interfering with the attainment and maintenance of any national ambient air quality standard within
the period permitted in this section. If the Administrator determines that any such plan can be revised, he shall notify the State
that a plan revision may be submitted by the State. Any plan revision which is submitted by the State shall, after public notice
and opportunity for public hearing, be approved by the Administrator if the revision relates only to fuel burning stationary
sources (or persons supplying fuel to such sources), and the plan as revised complies with paragraph (2) of this subsection. The
Administrator shall approve or disapprove any revision no later than three months after its submission.

(C) Neither the State, in the case of a plan (or portion thereof) approved under this subsection, nor the Administrator, in the
case of a plan (or portion thereof) promulgated under subsection (c) of this section, shall be required to revise an applicable
implementation plan because one or more exemptions under section 7418 of this title (relating to Federal facilities), enforcement
orders under section 7413(d) of this title, suspensions under subsection (f) or (g) of this section (relating to temporary energy
or economic authority), orders under section 7419 of this title (relating to primary nonferrous smelters), or extensions of
compliance in decrees entered under section 7413(e) of this title (relating to iron- and steel-producing operations) have been
granted, if such plan would have met the requirements of this section if no such exemptions, orders, or extensions had been
granted.

(4) Repealed. Pub.L. 101-549, Title I, § 101(d)(2), Nov. 15, 1990, 104 Stat. 2409

(5)(A)(i) Any State may include in a State implementation plan, but the Administrator may not require as a condition of approval
of such plan under this section, any indirect source review program. The Administrator may approve and enforce, as part of
an applicable implementation plan, an indirect source review program which the State chooses to adopt and submit as part
of its plan.

(ii) Except as provided in subparagraph (B), no plan promulgated by the Administrator shall include any indirect source review
program for any air quality control region, or portion thereof.

(iii) Any State may revise an applicable implementation plan approved under this subsection to suspend or revoke any such
program included in such plan, provided that such plan meets the requirements of this section.

(B) The Administrator shall have the authority to promulgate, implement and enforce regulations under subsection (c) of this
section respecting indirect source review programs which apply only to federally assisted highways, airports, and other major
federally assisted indirect sources and federally owned or operated indirect sources.

(C) For purposes of this paragraph, the term “indirect source” means a facility, building, structure, installation, real property,
road, or highway which attracts, or may attract, mobile sources of pollution. Such term includes parking lots, parking garages,
and other facilities subject to any measure for management of parking supply (within the meaning of subsection (c)(2)(D)(ii)
of this section), including regulation of existing off-street parking but such term does not include new or existing on-street
parking. Direct emissions sources or facilities at, within, or associated with, any indirect source shall not be deemed indirect
sources for the purpose of this paragraph.
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(D) For purposes of this paragraph the term “indirect source review program” means the facility-by-facility review of indirect
sources of air pollution, including such measures as are necessary to assure, or assist in assuring, that a new or modified indirect
source will not attract mobile sources of air pollution, the emissions from which would cause or contribute to air pollution
concentrations--

(i) exceeding any national primary ambient air quality standard for a mobile source-related air pollutant after the primary
standard attainment date, or

(ii) preventing maintenance of any such standard after such date.

(E) For purposes of this paragraph and paragraph (2)(B), the term “transportation control measure” does not include any measure
which is an “indirect source review program”.

(6) No State plan shall be treated as meeting the requirements of this section unless such plan provides that in the case of any
source which uses a supplemental, or intermittent control system for purposes of meeting the requirements of an order under
section 7413(d) of this title or section 7419 of this title (relating to primary nonferrous smelter orders), the owner or operator
of such source may not temporarily reduce the pay of any employee by reason of the use of such supplemental or intermittent
or other dispersion dependent control system.

(b) Extension of period for submission of plans

The Administrator may, wherever he determines necessary, extend the period for submission of any plan or portion thereof
which implements a national secondary ambient air quality standard for a period not to exceed 18 months from the date otherwise
required for submission of such plan.

(c) Preparation and publication by Administrator of proposed regulations setting forth implementation plan; transportation
regulations study and report; parking surcharge; suspension authority; plan implementation

(1) The Administrator shall promulgate a Federal implementation plan at any time within 2 years after the Administrator--

(A) finds that a State has failed to make a required submission or finds that the plan or plan revision submitted by the State
does not satisfy the minimum criteria established under subsection (k)(1)(A) of this section, or

(B) disapproves a State implementation plan submission in whole or in part,

unless the State corrects the deficiency, and the Administrator approves the plan or plan revision, before the Administrator
promulgates such Federal implementation plan.

(2)(A) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(A), Nov. 15, 1990, 104 Stat. 2409
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(B) No parking surcharge regulation may be required by the Administrator under paragraph (1) of this subsection as a part of an
applicable implementation plan. All parking surcharge regulations previously required by the Administrator shall be void upon
June 22, 1974. This subparagraph shall not prevent the Administrator from approving parking surcharges if they are adopted
and submitted by a State as part of an applicable implementation plan. The Administrator may not condition approval of any
implementation plan submitted by a State on such plan's including a parking surcharge regulation.

(C) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(B), Nov. 15, 1990, 104 Stat. 2409

(D) For purposes of this paragraph--

(i) The term “parking surcharge regulation” means a regulation imposing or requiring the imposition of any tax, surcharge,
fee, or other charge on parking spaces, or any other area used for the temporary storage of motor vehicles.

(ii) The term “management of parking supply” shall include any requirement providing that any new facility containing a
given number of parking spaces shall receive a permit or other prior approval, issuance of which is to be conditioned on
air quality considerations.

(iii) The term “preferential bus/carpool lane” shall include any requirement for the setting aside of one or more lanes of a
street or highway on a permanent or temporary basis for the exclusive use of buses or carpools, or both.

(E) No standard, plan, or requirement, relating to management of parking supply or preferential bus/carpool lanes shall be
promulgated after June 22, 1974, by the Administrator pursuant to this section, unless such promulgation has been subjected
to at least one public hearing which has been held in the area affected and for which reasonable notice has been given in such
area. If substantial changes are made following public hearings, one or more additional hearings shall be held in such area
after such notice.

(3) Upon application of the chief executive officer of any general purpose unit of local government, if the Administrator
determines that such unit has adequate authority under State or local law, the Administrator may delegate to such unit the
authority to implement and enforce within the jurisdiction of such unit any part of a plan promulgated under this subsection.
Nothing in this paragraph shall prevent the Administrator from implementing or enforcing any applicable provision of a plan
promulgated under this subsection.

(4) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(C), Nov. 15, 1990, 104 Stat. 2409

(5)(A) Any measure in an applicable implementation plan which requires a toll or other charge for the use of a bridge located
entirely within one city shall be eliminated from such plan by the Administrator upon application by the Governor of the State,
which application shall include a certification by the Governor that he will revise such plan in accordance with subparagraph (B).

(B) In the case of any applicable implementation plan with respect to which a measure has been eliminated under subparagraph
(A), such plan shall, not later than one year after August 7, 1977, be revised to include comprehensive measures to:
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(i) establish, expand, or improve public transportation measures to meet basic transportation needs, as expeditiously as is
practicable; and

(ii) implement transportation control measures necessary to attain and maintain national ambient air quality standards,

and such revised plan shall, for the purpose of implementing such comprehensive public transportation measures, include
requirements to use (insofar as is necessary) Federal grants, State or local funds, or any combination of such grants and funds
as may be consistent with the terms of the legislation providing such grants and funds. Such measures shall, as a substitute for
the tolls or charges eliminated under subparagraph (A), provide for emissions reductions equivalent to the reductions which
may reasonably be expected to be achieved through the use of the tolls or charges eliminated.

(C) Any revision of an implementation plan for purposes of meeting the requirements of subparagraph (B) shall be submitted
in coordination with any plan revision required under part D of this subchapter.

(d), (e) Repealed. Pub.L. 101-549, Title I, § 101(d)(4), (5), Nov. 15, 1990, 104 Stat. 2409

(f) National or regional energy emergencies; determination by President

(1) Upon application by the owner or operator of a fuel burning stationary source, and after notice and opportunity for public
hearing, the Governor of the State in which such source is located may petition the President to determine that a national or
regional energy emergency exists of such severity that--

(A) a temporary suspension of any part of the applicable implementation plan or of any requirement under section 7651j of
this title (concerning excess emissions penalties or offsets) may be necessary, and

(B) other means of responding to the energy emergency may be inadequate.

Such determination shall not be delegable by the President to any other person. If the President determines that a national
or regional energy emergency of such severity exists, a temporary emergency suspension of any part of an applicable
implementation plan or of any requirement under section 7651j of this title (concerning excess emissions penalties or offsets)
adopted by the State may be issued by the Governor of any State covered by the President's determination under the condition
specified in paragraph (2) and may take effect immediately.

(2) A temporary emergency suspension under this subsection shall be issued to a source only if the Governor of such State
finds that--

(A) there exists in the vicinity of such source a temporary energy emergency involving high levels of unemployment or loss
of necessary energy supplies for residential dwellings; and

(B) such unemployment or loss can be totally or partially alleviated by such emergency suspension.
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Not more than one such suspension may be issued for any source on the basis of the same set of circumstances or on the basis
of the same emergency.

(3) A temporary emergency suspension issued by a Governor under this subsection shall remain in effect for a maximum of
four months or such lesser period as may be specified in a disapproval order of the Administrator, if any. The Administrator
may disapprove such suspension if he determines that it does not meet the requirements of paragraph (2).

(4) This subsection shall not apply in the case of a plan provision or requirement promulgated by the Administrator under
subsection (c) of this section, but in any such case the President may grant a temporary emergency suspension for a four month
period of any such provision or requirement if he makes the determinations and findings specified in paragraphs (1) and (2).

(5) The Governor may include in any temporary emergency suspension issued under this subsection a provision delaying for a
period identical to the period of such suspension any compliance schedule (or increment of progress) to which such source is
subject under section 1857c-10 of this title, as in effect before August 7, 1977, or section 7413(d) of this title, upon a finding
that such source is unable to comply with such schedule (or increment) solely because of the conditions on the basis of which
a suspension was issued under this subsection.

(g) Governor's authority to issue temporary emergency suspensions

(1) In the case of any State which has adopted and submitted to the Administrator a proposed plan revision which the State
determines--

(A) meets the requirements of this section, and

(B) is necessary (i) to prevent the closing for one year or more of any source of air pollution, and (ii) to prevent substantial
increases in unemployment which would result from such closing, and

which the Administrator has not approved or disapproved under this section within 12 months of submission of the proposed
plan revision, the Governor may issue a temporary emergency suspension of the part of the applicable implementation plan for
such State which is proposed to be revised with respect to such source. The determination under subparagraph (B) may not be
made with respect to a source which would close without regard to whether or not the proposed plan revision is approved.

(2) A temporary emergency suspension issued by a Governor under this subsection shall remain in effect for a maximum of
four months or such lesser period as may be specified in a disapproval order of the Administrator. The Administrator may
disapprove such suspension if he determines that it does not meet the requirements of this subsection.

(3) The Governor may include in any temporary emergency suspension issued under this subsection a provision delaying for
a period identical to the period of such suspension any compliance schedule (or increment of progress) to which such source
is subject under section 1857c-10 of this title as in effect before August 7, 1977, or under section 7413(d) of this title upon a
finding that such source is unable to comply with such schedule (or increment) solely because of the conditions on the basis
of which a suspension was issued under this subsection.
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(h) Publication of comprehensive document for each State setting forth requirements of applicable implementation plan

(1) Not later than 5 years after November 15, 1990, and every 3 years thereafter, the Administrator shall assemble and publish
a comprehensive document for each State setting forth all requirements of the applicable implementation plan for such State
and shall publish notice in the Federal Register of the availability of such documents.

(2) The Administrator may promulgate such regulations as may be reasonably necessary to carry out the purpose of this
subsection.

(i) Modification of requirements prohibited

Except for a primary nonferrous smelter order under section 7419 of this title, a suspension under subsection (f) or (g) of this
section (relating to emergency suspensions), an exemption under section 7418 of this title (relating to certain Federal facilities),
an order under section 7413(d) of this title (relating to compliance orders), a plan promulgation under subsection (c) of this
section, or a plan revision under subsection (a)(3) of this section, no order, suspension, plan revision, or other action modifying
any requirement of an applicable implementation plan may be taken with respect to any stationary source by the State or by
the Administrator.

(j) Technological systems of continuous emission reduction on new or modified stationary sources; compliance with
performance standards

As a condition for issuance of any permit required under this subchapter, the owner or operator of each new or modified
stationary source which is required to obtain such a permit must show to the satisfaction of the permitting authority that the
technological system of continuous emission reduction which is to be used at such source will enable it to comply with the
standards of performance which are to apply to such source and that the construction or modification and operation of such
source will be in compliance with all other requirements of this chapter.

(k) Environmental Protection Agency action on plan submissions

(1) Completeness of plan submissions

(A) Completeness criteria

Within 9 months after November 15, 1990, the Administrator shall promulgate minimum criteria that any plan submission
must meet before the Administrator is required to act on such submission under this subsection. The criteria shall be limited
to the information necessary to enable the Administrator to determine whether the plan submission complies with the
provisions of this chapter.

(B) Completeness finding

Within 60 days of the Administrator's receipt of a plan or plan revision, but no later than 6 months after the date, if any, by
which a State is required to submit the plan or revision, the Administrator shall determine whether the minimum criteria
established pursuant to subparagraph (A) have been met. Any plan or plan revision that a State submits to the Administrator,
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and that has not been determined by the Administrator (by the date 6 months after receipt of the submission) to have failed
to meet the minimum criteria established pursuant to subparagraph (A), shall on that date be deemed by operation of law
to meet such minimum criteria.

(C) Effect of finding of incompleteness

Where the Administrator determines that a plan submission (or part thereof) does not meet the minimum criteria established
pursuant to subparagraph (A), the State shall be treated as not having made the submission (or, in the Administrator's
discretion, part thereof).

(2) Deadline for action

Within 12 months of a determination by the Administrator (or a determination deemed by operation of law) under paragraph
(1) that a State has submitted a plan or plan revision (or, in the Administrator's discretion, part thereof) that meets the minimum
criteria established pursuant to paragraph (1), if applicable (or, if those criteria are not applicable, within 12 months of
submission of the plan or revision), the Administrator shall act on the submission in accordance with paragraph (3).

(3) Full and partial approval and disapproval

In the case of any submittal on which the Administrator is required to act under paragraph (2), the Administrator shall approve
such submittal as a whole if it meets all of the applicable requirements of this chapter. If a portion of the plan revision meets
all the applicable requirements of this chapter, the Administrator may approve the plan revision in part and disapprove the
plan revision in part. The plan revision shall not be treated as meeting the requirements of this chapter until the Administrator
approves the entire plan revision as complying with the applicable requirements of this chapter.

(4) Conditional approval

The Administrator may approve a plan revision based on a commitment of the State to adopt specific enforceable measures
by a date certain, but not later than 1 year after the date of approval of the plan revision. Any such conditional approval shall
be treated as a disapproval if the State fails to comply with such commitment.

(5) Calls for plan revisions

Whenever the Administrator finds that the applicable implementation plan for any area is substantially inadequate to attain or
maintain the relevant national ambient air quality standard, to mitigate adequately the interstate pollutant transport described
in section 7506a of this title or section 7511c of this title, or to otherwise comply with any requirement of this chapter, the
Administrator shall require the State to revise the plan as necessary to correct such inadequacies. The Administrator shall
notify the State of the inadequacies, and may establish reasonable deadlines (not to exceed 18 months after the date of such
notice) for the submission of such plan revisions. Such findings and notice shall be public. Any finding under this paragraph
shall, to the extent the Administrator deems appropriate, subject the State to the requirements of this chapter to which the
State was subject when it developed and submitted the plan for which such finding was made, except that the Administrator
may adjust any dates applicable under such requirements as appropriate (except that the Administrator may not adjust any
attainment date prescribed under part D of this subchapter, unless such date has elapsed).

(6) Corrections
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Whenever the Administrator determines that the Administrator's action approving, disapproving, or promulgating any
plan or plan revision (or part thereof), area designation, redesignation, classification, or reclassification was in error, the
Administrator may in the same manner as the approval, disapproval, or promulgation revise such action as appropriate without
requiring any further submission from the State. Such determination and the basis thereof shall be provided to the State and
public.

(l) Plan revisions

Each revision to an implementation plan submitted by a State under this chapter shall be adopted by such State after reasonable
notice and public hearing. The Administrator shall not approve a revision of a plan if the revision would interfere with any
applicable requirement concerning attainment and reasonable further progress (as defined in section 7501 of this title), or any
other applicable requirement of this chapter.

(m) Sanctions

The Administrator may apply any of the sanctions listed in section 7509(b) of this title at any time (or at any time after) the
Administrator makes a finding, disapproval, or determination under paragraphs (1) through (4), respectively, of section 7509(a)
of this title in relation to any plan or plan item (as that term is defined by the Administrator) required under this chapter, with
respect to any portion of the State the Administrator determines reasonable and appropriate, for the purpose of ensuring that the
requirements of this chapter relating to such plan or plan item are met. The Administrator shall, by rule, establish criteria for
exercising his authority under the previous sentence with respect to any deficiency referred to in section 7509(a) of this title to
ensure that, during the 24-month period following the finding, disapproval, or determination referred to in section 7509(a) of
this title, such sanctions are not applied on a statewide basis where one or more political subdivisions covered by the applicable
implementation plan are principally responsible for such deficiency.

(n) Savings clauses

(1) Existing plan provisions

Any provision of any applicable implementation plan that was approved or promulgated by the Administrator pursuant to this
section as in effect before November 15, 1990, shall remain in effect as part of such applicable implementation plan, except
to the extent that a revision to such provision is approved or promulgated by the Administrator pursuant to this chapter.

(2) Attainment dates

For any area not designated nonattainment, any plan or plan revision submitted or required to be submitted by a State--

(A) in response to the promulgation or revision of a national primary ambient air quality standard in effect on November
15, 1990, or

(B) in response to a finding of substantial inadequacy under subsection (a)(2) of this section (as in effect immediately
before November 15, 1990),
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shall provide for attainment of the national primary ambient air quality standards within 3 years of November 15, 1990,
or within 5 years of issuance of such finding of substantial inadequacy, whichever is later.

(3) Retention of construction moratorium in certain areas

In the case of an area to which, immediately before November 15, 1990, the prohibition on construction or modification
of major stationary sources prescribed in subsection (a)(2)(I) of this section (as in effect immediately before November
15, 1990) applied by virtue of a finding of the Administrator that the State containing such area had not submitted an
implementation plan meeting the requirements of section 7502(b)(6) of this title (relating to establishment of a permit
program) (as in effect immediately before November 15, 1990) or 7502(a)(1) of this title (to the extent such requirements
relate to provision for attainment of the primary national ambient air quality standard for sulfur oxides by December 31, 1982)
as in effect immediately before November 15, 1990, no major stationary source of the relevant air pollutant or pollutants
shall be constructed or modified in such area until the Administrator finds that the plan for such area meets the applicable
requirements of section 7502(c)(5) of this title (relating to permit programs) or subpart 5 of part D of this subchapter (relating
to attainment of the primary national ambient air quality standard for sulfur dioxide), respectively.

(o) Indian tribes

If an Indian tribe submits an implementation plan to the Administrator pursuant to section 7601(d) of this title, the plan shall be
reviewed in accordance with the provisions for review set forth in this section for State plans, except as otherwise provided by
regulation promulgated pursuant to section 7601(d)(2) of this title. When such plan becomes effective in accordance with the
regulations promulgated under section 7601(d) of this title, the plan shall become applicable to all areas (except as expressly
provided otherwise in the plan) located within the exterior boundaries of the reservation, notwithstanding the issuance of any
patent and including rights-of-way running through the reservation.

(p) Reports

Any State shall submit, according to such schedule as the Administrator may prescribe, such reports as the Administrator may
require relating to emission reductions, vehicle miles traveled, congestion levels, and any other information the Administrator

may deem necessary to assess the development 1  effectiveness, need for revision, or implementation of any plan or plan revision
required under this chapter.

CREDIT(S)
(July 14, 1955, c. 360, Title I, § 110, as added Dec. 31, 1970, Pub.L. 91-604, § 4(a), 84 Stat. 1680; amended June 22, 1974,

Pub.L. 93-319, § 4, 88 Stat. 256; S.Res. 4, Feb. 4, 1977; Aug. 7, 1977, Pub.L. 95-95, Title I, §§ 107, 108, 91 Stat. 691, 693;
Nov. 16, 1977, Pub.L. 95-190, § 14(a)(1)-(6), 91 Stat. 1399; July 17, 1981, Pub.L. 97-23, § 3, 95 Stat. 142; Nov. 15, 1990,
Pub.L. 101-549, Title I, §§ 101(b)-(d), 102(h), 107(c), 108(d), Title IV, § 412, 104 Stat. 2404-2408, 2422, 2464, 2466, 2634.)

Notes of Decisions (358)

Footnotes
1 So in original. Probably should be followed by a comma.

42 U.S.C.A. § 7410, 42 USCA § 7410
Current through P.L. 114-115 (excluding 114-94 and 114-95) approved 12-28-2015
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KeyCite Yellow Flag - Negative Treatment

 Proposed Legislation

United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part A. Air Quality and Emissions Limitations (Refs & Annos)

42 U.S.C.A. § 7411

§ 7411. Standards of performance for new stationary sources

Currentness

(a) Definitions

For purposes of this section:

(1) The term “standard of performance” means a standard for emissions of air pollutants which reflects the degree of emission
limitation achievable through the application of the best system of emission reduction which (taking into account the cost of
achieving such reduction and any nonair quality health and environmental impact and energy requirements) the Administrator
determines has been adequately demonstrated.

(2) The term “new source” means any stationary source, the construction or modification of which is commenced after the
publication of regulations (or, if earlier, proposed regulations) prescribing a standard of performance under this section which
will be applicable to such source.

(3) The term “stationary source” means any building, structure, facility, or installation which emits or may emit any air
pollutant. Nothing in subchapter II of this chapter relating to nonroad engines shall be construed to apply to stationary internal
combustion engines.

(4) The term “modification” means any physical change in, or change in the method of operation of, a stationary source
which increases the amount of any air pollutant emitted by such source or which results in the emission of any air pollutant
not previously emitted.

(5) The term “owner or operator” means any person who owns, leases, operates, controls, or supervises a stationary source.

(6) The term “existing source” means any stationary source other than a new source.

(7) The term “technological system of continuous emission reduction” means--
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(A) a technological process for production or operation by any source which is inherently low-polluting or nonpolluting, or

(B) a technological system for continuous reduction of the pollution generated by a source before such pollution is emitted
into the ambient air, including precombustion cleaning or treatment of fuels.

(8) A conversion to coal (A) by reason of an order under section 2(a) of the Energy Supply and Environmental Coordination
Act of 1974 [15 U.S.C.A. § 792(a) ] or any amendment thereto, or any subsequent enactment which supersedes such Act
[15 U.S.C.A. § 791 et seq.], or (B) which qualifies under section 7413(d)(5)(A)(ii) of this title, shall not be deemed to be a
modification for purposes of paragraphs (2) and (4) of this subsection.

(b) List of categories of stationary sources; standards of performance; information on pollution control techniques; sources
owned or operated by United States; particular systems; revised standards

(1)(A) The Administrator shall, within 90 days after December 31, 1970, publish (and from time to time thereafter shall revise)
a list of categories of stationary sources. He shall include a category of sources in such list if in his judgment it causes, or
contributes significantly to, air pollution which may reasonably be anticipated to endanger public health or welfare.

(B) Within one year after the inclusion of a category of stationary sources in a list under subparagraph (A), the Administrator
shall publish proposed regulations, establishing Federal standards of performance for new sources within such category.
The Administrator shall afford interested persons an opportunity for written comment on such proposed regulations. After
considering such comments, he shall promulgate, within one year after such publication, such standards with such modifications
as he deems appropriate. The Administrator shall, at least every 8 years, review and, if appropriate, revise such standards
following the procedure required by this subsection for promulgation of such standards. Notwithstanding the requirements of
the previous sentence, the Administrator need not review any such standard if the Administrator determines that such review is
not appropriate in light of readily available information on the efficacy of such standard. Standards of performance or revisions
thereof shall become effective upon promulgation. When implementation and enforcement of any requirement of this chapter
indicate that emission limitations and percent reductions beyond those required by the standards promulgated under this section
are achieved in practice, the Administrator shall, when revising standards promulgated under this section, consider the emission
limitations and percent reductions achieved in practice.

(2) The Administrator may distinguish among classes, types, and sizes within categories of new sources for the purpose of
establishing such standards.

(3) The Administrator shall, from time to time, issue information on pollution control techniques for categories of new sources
and air pollutants subject to the provisions of this section.

(4) The provisions of this section shall apply to any new source owned or operated by the United States.

(5) Except as otherwise authorized under subsection (h) of this section, nothing in this section shall be construed to require, or
to authorize the Administrator to require, any new or modified source to install and operate any particular technological system
of continuous emission reduction to comply with any new source standard of performance.
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(6) The revised standards of performance required by enactment of subsection (a)(1)(A)(i) and (ii) of this section shall be
promulgated not later than one year after August 7, 1977. Any new or modified fossil fuel fired stationary source which
commences construction prior to the date of publication of the proposed revised standards shall not be required to comply with
such revised standards.

(c) State implementation and enforcement of standards of performance

(1) Each State may develop and submit to the Administrator a procedure for implementing and enforcing standards of
performance for new sources located in such State. If the Administrator finds the State procedure is adequate, he shall delegate
to such State any authority he has under this chapter to implement and enforce such standards.

(2) Nothing in this subsection shall prohibit the Administrator from enforcing any applicable standard of performance under
this section.

(d) Standards of performance for existing sources; remaining useful life of source

(1) The Administrator shall prescribe regulations which shall establish a procedure similar to that provided by section 7410 of
this title under which each State shall submit to the Administrator a plan which (A) establishes standards of performance for
any existing source for any air pollutant (i) for which air quality criteria have not been issued or which is not included on a list
published under section 7408(a) of this title or emitted from a source category which is regulated under section 7412 of this title
but (ii) to which a standard of performance under this section would apply if such existing source were a new source, and (B)
provides for the implementation and enforcement of such standards of performance. Regulations of the Administrator under
this paragraph shall permit the State in applying a standard of performance to any particular source under a plan submitted
under this paragraph to take into consideration, among other factors, the remaining useful life of the existing source to which
such standard applies.

(2) The Administrator shall have the same authority--

(A) to prescribe a plan for a State in cases where the State fails to submit a satisfactory plan as he would have under section
7410(c) of this title in the case of failure to submit an implementation plan, and

(B) to enforce the provisions of such plan in cases where the State fails to enforce them as he would have under sections
7413 and 7414 of this title with respect to an implementation plan.

In promulgating a standard of performance under a plan prescribed under this paragraph, the Administrator shall take into
consideration, among other factors, remaining useful lives of the sources in the category of sources to which such standard
applies.

(e) Prohibited acts

After the effective date of standards of performance promulgated under this section, it shall be unlawful for any owner or
operator of any new source to operate such source in violation of any standard of performance applicable to such source.
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(f) New source standards of performance

(1) For those categories of major stationary sources that the Administrator listed under subsection (b)(1)(A) of this section
before November 15, 1990, and for which regulations had not been proposed by the Administrator by November 15, 1990,
the Administrator shall--

(A) propose regulations establishing standards of performance for at least 25 percent of such categories of sources within
2 years after November 15, 1990;

(B) propose regulations establishing standards of performance for at least 50 percent of such categories of sources within
4 years after November 15, 1990; and

(C) propose regulations for the remaining categories of sources within 6 years after November 15, 1990.

(2) In determining priorities for promulgating standards for categories of major stationary sources for the purpose of paragraph
(1), the Administrator shall consider--

(A) the quantity of air pollutant emissions which each such category will emit, or will be designed to emit;

(B) the extent to which each such pollutant may reasonably be anticipated to endanger public health or welfare; and

(C) the mobility and competitive nature of each such category of sources and the consequent need for nationally applicable
new source standards of performance.

(3) Before promulgating any regulations under this subsection or listing any category of major stationary sources as required
under this subsection, the Administrator shall consult with appropriate representatives of the Governors and of State air pollution
control agencies.

(g) Revision of regulations

(1) Upon application by the Governor of a State showing that the Administrator has failed to specify in regulations under
subsection (f)(1) of this section any category of major stationary sources required to be specified under such regulations, the
Administrator shall revise such regulations to specify any such category.

(2) Upon application of the Governor of a State, showing that any category of stationary sources which is not included in the
list under subsection (b)(1)(A) of this section contributes significantly to air pollution which may reasonably be anticipated
to endanger public health or welfare (notwithstanding that such category is not a category of major stationary sources), the
Administrator shall revise such regulations to specify such category of stationary sources.
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(3) Upon application of the Governor of a State showing that the Administrator has failed to apply properly the criteria required
to be considered under subsection (f)(2) of this section, the Administrator shall revise the list under subsection (b)(1)(A) of
this section to apply properly such criteria.

(4) Upon application of the Governor of a State showing that--

(A) a new, innovative, or improved technology or process which achieves greater continuous emission reduction has been
adequately demonstrated for any category of stationary sources, and

(B) as a result of such technology or process, the new source standard of performance in effect under this section for such
category no longer reflects the greatest degree of emission limitation achievable through application of the best technological
system of continuous emission reduction which (taking into consideration the cost of achieving such emission reduction, and
any non-air quality health and environmental impact and energy requirements) has been adequately demonstrated,

the Administrator shall revise such standard of performance for such category accordingly.

(5) Unless later deadlines for action of the Administrator are otherwise prescribed under this section, the Administrator shall,
not later than three months following the date of receipt of any application by a Governor of a State, either--

(A) find that such application does not contain the requisite showing and deny such application, or

(B) grant such application and take the action required under this subsection.

(6) Before taking any action required by subsection (f) of this section or by this subsection, the Administrator shall provide
notice and opportunity for public hearing.

(h) Design, equipment, work practice, or operational standard; alternative emission limitation

(1) For purposes of this section, if in the judgment of the Administrator, it is not feasible to prescribe or enforce a standard of
performance, he may instead promulgate a design, equipment, work practice, or operational standard, or combination thereof,
which reflects the best technological system of continuous emission reduction which (taking into consideration the cost of
achieving such emission reduction, and any non-air quality health and environmental impact and energy requirements) the
Administrator determines has been adequately demonstrated. In the event the Administrator promulgates a design or equipment
standard under this subsection, he shall include as part of such standard such requirements as will assure the proper operation
and maintenance of any such element of design or equipment.

(2) For the purpose of this subsection, the phrase “not feasible to prescribe or enforce a standard of performance” means any
situation in which the Administrator determines that (A) a pollutant or pollutants cannot be emitted through a conveyance
designed and constructed to emit or capture such pollutant, or that any requirement for, or use of, such a conveyance would be
inconsistent with any Federal, State, or local law, or (B) the application of measurement methodology to a particular class of
sources is not practicable due to technological or economic limitations.
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(3) If after notice and opportunity for public hearing, any person establishes to the satisfaction of the Administrator that an
alternative means of emission limitation will achieve a reduction in emissions of any air pollutant at least equivalent to the
reduction in emissions of such air pollutant achieved under the requirements of paragraph (1), the Administrator shall permit
the use of such alternative by the source for purposes of compliance with this section with respect to such pollutant.

(4) Any standard promulgated under paragraph (1) shall be promulgated in terms of standard of performance whenever it
becomes feasible to promulgate and enforce such standard in such terms.

(5) Any design, equipment, work practice, or operational standard, or any combination thereof, described in this subsection shall
be treated as a standard of performance for purposes of the provisions of this chapter (other than the provisions of subsection
(a) of this section and this subsection).

(i) Country elevators

Any regulations promulgated by the Administrator under this section applicable to grain elevators shall not apply to country
elevators (as defined by the Administrator) which have a storage capacity of less than two million five hundred thousand bushels.

(j) Innovative technological systems of continuous emission reduction

(1)(A) Any person proposing to own or operate a new source may request the Administrator for one or more waivers from the
requirements of this section for such source or any portion thereof with respect to any air pollutant to encourage the use of an
innovative technological system or systems of continuous emission reduction. The Administrator may, with the consent of the
Governor of the State in which the source is to be located, grant a waiver under this paragraph, if the Administrator determines
after notice and opportunity for public hearing, that--

(i) the proposed system or systems have not been adequately demonstrated,

(ii) the proposed system or systems will operate effectively and there is a substantial likelihood that such system or systems
will achieve greater continuous emission reduction than that required to be achieved under the standards of performance
which would otherwise apply, or achieve at least an equivalent reduction at lower cost in terms of energy, economic, or
nonair quality environmental impact,

(iii) the owner or operator of the proposed source has demonstrated to the satisfaction of the Administrator that the proposed
system will not cause or contribute to an unreasonable risk to public health, welfare, or safety in its operation, function, or
malfunction, and

(iv) the granting of such waiver is consistent with the requirements of subparagraph (C).

In making any determination under clause (ii), the Administrator shall take into account any previous failure of such system or
systems to operate effectively or to meet any requirement of the new source performance standards. In determining whether an
unreasonable risk exists under clause (iii), the Administrator shall consider, among other factors, whether and to what extent
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the use of the proposed technological system will cause, increase, reduce, or eliminate emissions of any unregulated pollutants;
available methods for reducing or eliminating any risk to public health, welfare, or safety which may be associated with the
use of such system; and the availability of other technological systems which may be used to conform to standards under this
section without causing or contributing to such unreasonable risk. The Administrator may conduct such tests and may require
the owner or operator of the proposed source to conduct such tests and provide such information as is necessary to carry out
clause (iii) of this subparagraph. Such requirements shall include a requirement for prompt reporting of the emission of any
unregulated pollutant from a system if such pollutant was not emitted, or was emitted in significantly lesser amounts without
use of such system.

(B) A waiver under this paragraph shall be granted on such terms and conditions as the Administrator determines to be necessary
to assure--

(i) emissions from the source will not prevent attainment and maintenance of any national ambient air quality standards, and

(ii) proper functioning of the technological system or systems authorized.

Any such term or condition shall be treated as a standard of performance for the purposes of subsection (e) of this section and
section 7413 of this title.

(C) The number of waivers granted under this paragraph with respect to a proposed technological system of continuous emission
reduction shall not exceed such number as the Administrator finds necessary to ascertain whether or not such system will
achieve the conditions specified in clauses (ii) and (iii) of subparagraph (A).

(D) A waiver under this paragraph shall extend to the sooner of--

(i) the date determined by the Administrator, after consultation with the owner or operator of the source, taking into
consideration the design, installation, and capital cost of the technological system or systems being used, or

(ii) the date on which the Administrator determines that such system has failed to--

(I) achieve at least an equivalent continuous emission reduction to that required to be achieved under the standards of
performance which would otherwise apply, or

(II) comply with the condition specified in paragraph (1)(A)(iii),

and that such failure cannot be corrected.

(E) In carrying out subparagraph (D)(i), the Administrator shall not permit any waiver for a source or portion thereof to extend
beyond the date--

(i) seven years after the date on which any waiver is granted to such source or portion thereof, or
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(ii) four years after the date on which such source or portion thereof commences operation,

whichever is earlier.

(F) No waiver under this subsection shall apply to any portion of a source other than the portion on which the innovative
technological system or systems of continuous emission reduction is used.

(2)(A) If a waiver under paragraph (1) is terminated under clause (ii) of paragraph (1)(D), the Administrator shall grant an
extension of the requirements of this section for such source for such minimum period as may be necessary to comply with
the applicable standard of performance under this section. Such period shall not extend beyond the date three years from the
time such waiver is terminated.

(B) An extension granted under this paragraph shall set forth emission limits and a compliance schedule containing increments
of progress which require compliance with the applicable standards of performance as expeditiously as practicable and include
such measures as are necessary and practicable in the interim to minimize emissions. Such schedule shall be treated as a standard
of performance for purposes of subsection (e) of this section and section 7413 of this title.

CREDIT(S)
(July 14, 1955, c. 360, Title I, § 111, as added Dec. 31, 1970, Pub.L. 91-604, § 4(a), 84 Stat. 1683; amended Nov. 18, 1971,

Pub.L. 92-157, Title III, § 302(f), 85 Stat. 464; Aug. 7, 1977, Pub.L. 95-95, Title I, § 109(a)-(d)(1), (e), (f), Title IV, § 401(b),
91 Stat. 697 to 703, 791; Nov. 16, 1977, Pub.L. 95-190, § 14(a)(7) to (9), 91 Stat. 1399; Nov. 9, 1978, Pub.L. 95-623, § 13(a),
92 Stat. 3457; Nov. 15, 1990, Pub.L. 101-549, Title I, § 108(e) to (g), Title III, § 302(a), (b), Title IV, § 403(a), 104 Stat.
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KeyCite Yellow Flag - Negative Treatment

 Proposed Legislation

United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part A. Air Quality and Emissions Limitations (Refs & Annos)

42 U.S.C.A. § 7412

§ 7412. Hazardous air pollutants

Effective: August 5, 1999
Currentness

(a) Definitions

For purposes of this section, except subsection (r) of this section--

(1) Major source

The term “major source” means any stationary source or group of stationary sources located within a contiguous area and
under common control that emits or has the potential to emit considering controls, in the aggregate, 10 tons per year or more
of any hazardous air pollutant or 25 tons per year or more of any combination of hazardous air pollutants. The Administrator
may establish a lesser quantity, or in the case of radionuclides different criteria, for a major source than that specified in
the previous sentence, on the basis of the potency of the air pollutant, persistence, potential for bioaccumulation, other
characteristics of the air pollutant, or other relevant factors.

(2) Area source

The term “area source” means any stationary source of hazardous air pollutants that is not a major source. For purposes of this
section, the term “area source” shall not include motor vehicles or nonroad vehicles subject to regulation under subchapter
II of this chapter.

(3) Stationary source

The term “stationary source” shall have the same meaning as such term has under section 7411(a) of this title.

(4) New source

The term “new source” means a stationary source the construction or reconstruction of which is commenced after the
Administrator first proposes regulations under this section establishing an emission standard applicable to such source.

(5) Modification
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The term “modification” means any physical change in, or change in the method of operation of, a major source which
increases the actual emissions of any hazardous air pollutant emitted by such source by more than a de minimis amount or
which results in the emission of any hazardous air pollutant not previously emitted by more than a de minimis amount.

(6) Hazardous air pollutant

The term “hazardous air pollutant” means any air pollutant listed pursuant to subsection (b) of this section.

(7) Adverse environmental effect

The term “adverse environmental effect” means any significant and widespread adverse effect, which may reasonably be
anticipated, to wildlife, aquatic life, or other natural resources, including adverse impacts on populations of endangered or
threatened species or significant degradation of environmental quality over broad areas.

(8) Electric utility steam generating unit

The term “electric utility steam generating unit” means any fossil fuel fired combustion unit of more than 25 megawatts that
serves a generator that produces electricity for sale. A unit that cogenerates steam and electricity and supplies more than one-
third of its potential electric output capacity and more than 25 megawatts electrical output to any utility power distribution
system for sale shall be considered an electric utility steam generating unit.

(9) Owner or operator

The term “owner or operator” means any person who owns, leases, operates, controls, or supervises a stationary source.

(10) Existing source

The term “existing source” means any stationary source other than a new source.

(11) Carcinogenic effect

Unless revised, the term “carcinogenic effect” shall have the meaning provided by the Administrator under Guidelines for
Carcinogenic Risk Assessment as of the date of enactment. Any revisions in the existing Guidelines shall be subject to notice
and opportunity for comment.

(b) List of pollutants

(1) Initial list

The Congress establishes for purposes of this section a list of hazardous air pollutants as follows:

CAS Chemical name
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number
  

75070
 

Acetaldehyde
 

60355
 

Acetamide
 

75058
 

Acetonitrile
 

98862
 

Acetophenone
 

53963
 

2-Acetylaminofluorene
 

107028
 

Acrolein
 

79061
 

Acrylamide
 

79107
 

Acrylic acid
 

107131
 

Acrylonitrile
 

107051
 

Allyl chloride
 

92671
 

4-Aminobiphenyl
 

62533
 

Aniline
 

90040
 

o-Anisidine
 

1332214
 

Asbestos
 

71432
 

Benzene (including benzene from gasoline)
 

92875
 

Benzidine
 

98077
 

Benzotrichloride
 

100447
 

Benzyl chloride
 

92524
 

Biphenyl
 

117817
 

Bis(2-ethylhexyl)phthalate (DEHP)
 

542881
 

Bis(chloromethyl)ether
 

75252
 

Bromoform
 

106990
 

1,3-Butadiene
 

156627
 

Calcium cyanamide
 

105602
 

Caprolactam
 

133062
 

Captan
 

63252
 

Carbaryl
 

75150
 

Carbon disulfide
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56235
 

Carbon tetrachloride
 

463581
 

Carbonyl sulfide
 

120809
 

Catechol
 

133904
 

Chloramben
 

57749
 

Chlordane
 

7782505
 

Chlorine
 

79118
 

Chloroacetic acid
 

532274
 

2-Chloroacetophenone
 

108907
 

Chlorobenzene
 

510156
 

Chlorobenzilate
 

67663
 

Chloroform
 

107302
 

Chloromethyl methyl ether
 

126998
 

Chloroprene
 

1319773
 

Cresols/Cresylic acid (isomers and mixture)
 

95487
 

o-Cresol
 

108394
 

m-Cresol
 

106445
 

p-Cresol
 

98828
 

Cumene
 

94757
 

2,4-D, salts and esters
 

3547044
 

DDE
 

334883
 

Diazomethane
 

132649
 

Dibenzofurans
 

96128
 

1,2-Dibromo-3-chloropropane
 

84742
 

Dibutylphthalate
 

106467
 

1,4-Dichlorobenzene(p)
 

91941
 

3,3-Dichlorobenzidene
 

111444
 

Dichloroethyl ether (Bis(2-chloroethyl)ether)
 

542756
 

1,3-Dichloropropene
 

62737
 

Dichlorvos
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111422
 

Diethanolamine
 

121697
 

N,N-Diethyl aniline (N,N-Dimethylaniline)
 

64675
 

Diethyl sulfate
 

119904
 

3,3-Dimethoxybenzidine
 

60117
 

Dimethyl aminoazobenzene
 

119937
 

3,3′−Dimethyl benzidine
 

79447
 

Dimethyl carbamoyl chloride
 

68122
 

Dimethyl formamide
 

57147
 

1,1-Dimethyl hydrazine
 

131113
 

Dimethyl phthalate
 

77781
 

Dimethyl sulfate
 

534521
 

4,6-Dinitro-o-cresol, and salts
 

51285
 

2,4-Dinitrophenol
 

121142
 

2,4-Dinitrotoluene
 

123911
 

1,4-Dioxane (1,4-Diethyleneoxide)
 

122667
 

1,2-Diphenylhydrazine
 

106898
 

Epichlorohydrin (1-Chloro-2,3-epoxypropane)
 

106887
 

1,2-Epoxybutane
 

140885
 

Ethyl acrylate
 

100414
 

Ethyl benzene
 

51796
 

Ethyl carbamate (Urethane)
 

75003
 

Ethyl chloride (Chloroethane)
 

106934
 

Ethylene dibromide (Dibromoethane)
 

107062
 

Ethylene dichloride (1,2-Dichloroethane)
 

107211
 

Ethylene glycol
 

151564
 

Ethylene imine (Aziridine)
 

75218
 

Ethylene oxide
 

96457
 

Ethylene thiourea
 

75343
 

Ethylidene dichloride (1,1-Dichloroethane)
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50000
 

Formaldehyde
 

76448
 

Heptachlor
 

118741
 

Hexachlorobenzene
 

87683
 

Hexachlorobutadiene
 

77474
 

Hexachlorocyclopentadiene
 

67721
 

Hexachloroethane
 

822060
 

Hexamethylene-1,6-diisocyanate
 

680319
 

Hexamethylphosphoramide
 

110543
 

Hexane
 

302012
 

Hydrazine
 

7647010
 

Hydrochloric acid
 

7664393
 

Hydrogen fluoride (Hydrofluoric acid)
 

123319
 

Hydroquinone
 

78591
 

Isophorone
 

58899
 

Lindane (all isomers)
 

108316
 

Maleic anhydride
 

67561
 

Methanol
 

72435
 

Methoxychlor
 

74839
 

Methyl bromide (Bromomethane)
 

74873
 

Methyl chloride (Chloromethane)
 

71556
 

Methyl chloroform (1,1,1-Trichloroethane)
 

78933
 

Methyl ethyl ketone (2-Butanone)
 

60344
 

Methyl hydrazine
 

74884
 

Methyl iodide (Iodomethane)
 

108101
 

Methyl isobutyl ketone (Hexone)
 

624839
 

Methyl isocyanate
 

80626
 

Methyl methacrylate
 

1634044
 

Methyl tert butyl ether
 

101144
 

4,4-Methylene bis(2-chloroaniline)
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75092
 

Methylene chloride (Dichloromethane)
 

101688
 

Methylene diphenyl diisocyanate (MDI)
 

101779
 

4,4′−Methylenedianiline
 

91203
 

Naphthalene
 

98953
 

Nitrobenzene
 

92933
 

4-Nitrobiphenyl
 

100027
 

4-Nitrophenol
 

79469
 

2-Nitropropane
 

684935
 

N-Nitroso-N-methylurea
 

62759
 

N-Nitrosodimethylamine
 

59892
 

N-Nitrosomorpholine
 

56382
 

Parathion
 

82688
 

Pentachloronitrobenzene (Quintobenzene)
 

87865
 

Pentachlorophenol
 

108952
 

Phenol
 

106503
 

p-Phenylenediamine
 

75445
 

Phosgene
 

7803512
 

Phosphine
 

7723140
 

Phosphorus
 

85449
 

Phthalic anhydride
 

1336363
 

Polychlorinated biphenyls (Aroclors)
 

1120714
 

1,3-Propane sultone
 

57578
 

beta-Propiolactone
 

123386
 

Propionaldehyde
 

114261
 

Propoxur (Baygon)
 

78875
 

Propylene dichloride (1,2-Dichloropropane)
 

75569
 

Propylene oxide
 

75558
 

1,2-Propylenimine (2-Methyl aziridine)
 

91225
 

Quinoline
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106514
 

Quinone
 

100425
 

Styrene
 

96093
 

Styrene oxide
 

1746016
 

2,3,7,8-Tetrachlorodibenzo-p-dioxin
 

79345
 

1,1,2,2-Tetrachloroethane
 

127184
 

Tetrachloroethylene (Perchloroethylene)
 

7550450
 

Titanium tetrachloride
 

108883
 

Toluene
 

95807
 

2,4-Toluene diamine
 

584849
 

2,4-Toluene diisocyanate
 

95534
 

o-Toluidine
 

8001352
 

Toxaphene (chlorinated camphene)
 

120821
 

1,2,4-Trichlorobenzene
 

79005
 

1,1,2-Trichloroethane
 

79016
 

Trichloroethylene
 

95954
 

2,4,5-Trichlorophenol
 

88062
 

2,4,6-Trichlorophenol
 

121448
 

Triethylamine
 

1582098
 

Trifluralin
 

540841
 

2,2,4-Trimethylpentane
 

108054
 

Vinyl acetate
 

593602
 

Vinyl bromide
 

75014
 

Vinyl chloride
 

75354
 

Vinylidene chloride (1,1-Dichloroethylene)
 

1330207
 

Xylenes (isomers and mixture)
 

95476
 

o-Xylenes
 

108383
 

m-Xylenes
 

106423
 

p-Xylenes
 

0
 

Antimony Compounds
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0
 

Arsenic Compounds (inorganic including arsine)
 

0
 

Beryllium Compounds
 

0
 

Cadmium Compounds
 

0
 

Chromium Compounds
 

0
 

Cobalt Compounds
 

0
 

Coke Oven Emissions
 

0
 

Cyanide Compounds 1

 
0
 

Glycol ethers 2

 
0
 

Lead Compounds
 

0
 

Manganese Compounds
 

0
 

Mercury Compounds
 

0
 

Fine mineral fibers 3

 
0
 

Nickel Compounds
 

0
 

Polycylic Organic Matter 4

 
0
 

Radionuclides (including radon) 5

 
0
 

Selenium Compounds
 

NOTE: For all listings above which contain the word “compounds” and for glycol ethers, the following applies: Unless
otherwise specified, these listings are defined as including any unique chemical substance that contains the named
chemical (i.e., antimony, arsenic, etc.) as part of that chemical's infrastructure.
 
1  X#CN where X = H′ or any other group where a formal dissociation may occur. For example KCN or Ca(CN) 2
 
2  Includes mono- and di- ethers of ethylene glycol, diethylene glycol, and triethylene glycol R-(OCH2CH2) n-OR′ where
 
n = 1, 2, or 3
 
R = alkyl or aryl groups
 
R′ = R, H, or groups which, when removed, yield glycol ethers with the structure: R-(OCH2CH) n-OH. Polymers are
excluded from the glycol category.
 
3  Includes mineral fiber emissions from facilities manufacturing or processing glass, rock, or slag fibers (or other mineral
derived fibers) of average diameter 1 micrometer or less.
 
4  Includes organic compounds with more than one benzene ring, and which have a boiling point greater than or equal to
100°C.
 
5  A type of atom which spontaneously undergoes radioactive decay.
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(2) Revision of the list

The Administrator shall periodically review the list established by this subsection and publish the results thereof and, where
appropriate, revise such list by rule, adding pollutants which present, or may present, through inhalation or other routes of
exposure, a threat of adverse human health effects (including, but not limited to, substances which are known to be, or may
reasonably be anticipated to be, carcinogenic, mutagenic, teratogenic, neurotoxic, which cause reproductive dysfunction,
or which are acutely or chronically toxic) or adverse environmental effects whether through ambient concentrations,
bioaccumulation, deposition, or otherwise, but not including releases subject to regulation under subsection (r) of this section
as a result of emissions to the air. No air pollutant which is listed under section 7408(a) of this title may be added to the list
under this section, except that the prohibition of this sentence shall not apply to any pollutant which independently meets
the listing criteria of this paragraph and is a precursor to a pollutant which is listed under section 7408(a) of this title or to
any pollutant which is in a class of pollutants listed under such section. No substance, practice, process or activity regulated
under subchapter VI of this chapter shall be subject to regulation under this section solely due to its adverse effects on the
environment.

(3) Petitions to modify the list

(A) Beginning at any time after 6 months after November 15, 1990, any person may petition the Administrator to modify
the list of hazardous air pollutants under this subsection by adding or deleting a substance or, in case of listed pollutants
without CAS numbers (other than coke oven emissions, mineral fibers, or polycyclic organic matter) removing certain unique
substances. Within 18 months after receipt of a petition, the Administrator shall either grant or deny the petition by publishing
a written explanation of the reasons for the Administrator's decision. Any such petition shall include a showing by the

petitioner that there is adequate data on the health or environmental defects 1  of the pollutant or other evidence adequate to
support the petition. The Administrator may not deny a petition solely on the basis of inadequate resources or time for review.

(B) The Administrator shall add a substance to the list upon a showing by the petitioner or on the Administrator's own
determination that the substance is an air pollutant and that emissions, ambient concentrations, bioaccumulation or deposition
of the substance are known to cause or may reasonably be anticipated to cause adverse effects to human health or adverse
environmental effects.

(C) The Administrator shall delete a substance from the list upon a showing by the petitioner or on the Administrator's own
determination that there is adequate data on the health and environmental effects of the substance to determine that emissions,
ambient concentrations, bioaccumulation or deposition of the substance may not reasonably be anticipated to cause any
adverse effects to the human health or adverse environmental effects.

(D) The Administrator shall delete one or more unique chemical substances that contain a listed hazardous air pollutant not
having a CAS number (other than coke oven emissions, mineral fibers, or polycyclic organic matter) upon a showing by the
petitioner or on the Administrator's own determination that such unique chemical substances that contain the named chemical
of such listed hazardous air pollutant meet the deletion requirements of subparagraph (C). The Administrator must grant or
deny a deletion petition prior to promulgating any emission standards pursuant to subsection (d) of this section applicable to
any source category or subcategory of a listed hazardous air pollutant without a CAS number listed under subsection (b) of
this section for which a deletion petition has been filed within 12 months of November 15, 1990.
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(4) Further information

If the Administrator determines that information on the health or environmental effects of a substance is not sufficient to
make a determination required by this subsection, the Administrator may use any authority available to the Administrator
to acquire such information.

(5) Test methods

The Administrator may establish, by rule, test measures and other analytic procedures for monitoring and measuring
emissions, ambient concentrations, deposition, and bioaccumulation of hazardous air pollutants.

(6) Prevention of significant deterioration

The provisions of part C of this subchapter (prevention of significant deterioration) shall not apply to pollutants listed under
this section.

(7) Lead

The Administrator may not list elemental lead as a hazardous air pollutant under this subsection.

(c) List of source categories

(1) In general

Not later than 12 months after November 15, 1990, the Administrator shall publish, and shall from time to time, but no less
often than every 8 years, revise, if appropriate, in response to public comment or new information, a list of all categories and
subcategories of major sources and area sources (listed under paragraph (3)) of the air pollutants listed pursuant to subsection
(b) of this section. To the extent practicable, the categories and subcategories listed under this subsection shall be consistent
with the list of source categories established pursuant to section 7411 of this title and part C of this subchapter. Nothing in
the preceding sentence limits the Administrator's authority to establish subcategories under this section, as appropriate.

(2) Requirement for emissions standards

For the categories and subcategories the Administrator lists, the Administrator shall establish emissions standards under
subsection (d) of this section, according to the schedule in this subsection and subsection (e) of this section.

(3) Area sources

The Administrator shall list under this subsection each category or subcategory of area sources which the Administrator finds
presents a threat of adverse effects to human health or the environment (by such sources individually or in the aggregate)
warranting regulation under this section. The Administrator shall, not later than 5 years after November 15, 1990, and pursuant
to subsection (k)(3)(B) of this section, list, based on actual or estimated aggregate emissions of a listed pollutant or pollutants,
sufficient categories or subcategories of area sources to ensure that area sources representing 90 percent of the area source
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emissions of the 30 hazardous air pollutants that present the greatest threat to public health in the largest number of urban areas
are subject to regulation under this section. Such regulations shall be promulgated not later than 10 years after November
15, 1990.

(4) Previously regulated categories

The Administrator may, in the Administrator's discretion, list any category or subcategory of sources previously regulated
under this section as in effect before November 15, 1990.

(5) Additional categories

In addition to those categories and subcategories of sources listed for regulation pursuant to paragraphs (1) and (3), the
Administrator may at any time list additional categories and subcategories of sources of hazardous air pollutants according
to the same criteria for listing applicable under such paragraphs. In the case of source categories and subcategories listed
after publication of the initial list required under paragraph (1) or (3), emission standards under subsection (d) of this section
for the category or subcategory shall be promulgated within 10 years after November 15, 1990, or within 2 years after the
date on which such category or subcategory is listed, whichever is later.

(6) Specific pollutants

With respect to alkylated lead compounds, polycyclic organic matter, hexachlorobenzene, mercury, polychlorinated
biphenyls, 2,3,7,8-tetrachlorodibenzofurans and 2,3,7,8-tetrachlorodibenzo-p-dioxin, the Administrator shall, not later than
5 years after November 15, 1990, list categories and subcategories of sources assuring that sources accounting for not less
than 90 per centum of the aggregate emissions of each such pollutant are subject to standards under subsection (d)(2) or (d)
(4) of this section. Such standards shall be promulgated not later than 10 years after November 15, 1990. This paragraph
shall not be construed to require the Administrator to promulgate standards for such pollutants emitted by electric utility
steam generating units.

(7) Research facilities

The Administrator shall establish a separate category covering research or laboratory facilities, as necessary to assure the
equitable treatment of such facilities. For purposes of this section, “research or laboratory facility” means any stationary
source whose primary purpose is to conduct research and development into new processes and products, where such source
is operated under the close supervision of technically trained personnel and is not engaged in the manufacture of products
for commercial sale in commerce, except in a de minimis manner.

(8) Boat manufacturing

When establishing emissions standards for styrene, the Administrator shall list boat manufacturing as a separate subcategory
unless the Administrator finds that such listing would be inconsistent with the goals and requirements of this chapter.

(9) Deletions from the list
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(A) Where the sole reason for the inclusion of a source category on the list required under this subsection is the emission of
a unique chemical substance, the Administrator shall delete the source category from the list if it is appropriate because of
action taken under either subparagraphs (C) or (D) of subsection (b)(3) of this section.

(B) The Administrator may delete any source category from the list under this subsection, on petition of any person or on the
Administrator's own motion, whenever the Administrator makes the following determination or determinations, as applicable:

(i) In the case of hazardous air pollutants emitted by sources in the category that may result in cancer in humans, a
determination that no source in the category (or group of sources in the case of area sources) emits such hazardous air
pollutants in quantities which may cause a lifetime risk of cancer greater than one in one million to the individual in the
population who is most exposed to emissions of such pollutants from the source (or group of sources in the case of area
sources).

(ii) In the case of hazardous air pollutants that may result in adverse health effects in humans other than cancer or adverse
environmental effects, a determination that emissions from no source in the category or subcategory concerned (or group
of sources in the case of area sources) exceed a level which is adequate to protect public health with an ample margin
of safety and no adverse environmental effect will result from emissions from any source (or from a group of sources in
the case of area sources).

The Administrator shall grant or deny a petition under this paragraph within 1 year after the petition is filed.

(d) Emission standards

(1) In general

The Administrator shall promulgate regulations establishing emission standards for each category or subcategory of major
sources and area sources of hazardous air pollutants listed for regulation pursuant to subsection (c) of this section in
accordance with the schedules provided in subsections (c) and (e) of this section. The Administrator may distinguish among
classes, types, and sizes of sources within a category or subcategory in establishing such standards except that, there shall
be no delay in the compliance date for any standard applicable to any source under subsection (i) of this section as the result
of the authority provided by this sentence.

(2) Standards and methods

Emissions standards promulgated under this subsection and applicable to new or existing sources of hazardous air pollutants
shall require the maximum degree of reduction in emissions of the hazardous air pollutants subject to this section (including
a prohibition on such emissions, where achievable) that the Administrator, taking into consideration the cost of achieving
such emission reduction, and any non-air quality health and environmental impacts and energy requirements, determines
is achievable for new or existing sources in the category or subcategory to which such emission standard applies, through
application of measures, processes, methods, systems or techniques including, but not limited to, measures which--

(A) reduce the volume of, or eliminate emissions of, such pollutants through process changes, substitution of materials
or other modifications,
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(B) enclose systems or processes to eliminate emissions,

(C) collect, capture or treat such pollutants when released from a process, stack, storage or fugitive emissions point,

(D) are design, equipment, work practice, or operational standards (including requirements for operator training or
certification) as provided in subsection (h) of this section, or

(E) are a combination of the above.

None of the measures described in subparagraphs (A) through (D) shall, consistent with the provisions of section 7414(c)
of this title, in any way compromise any United States patent or United States trademark right, or any confidential business
information, or any trade secret or any other intellectual property right.

(3) New and existing sources

The maximum degree of reduction in emissions that is deemed achievable for new sources in a category or subcategory shall
not be less stringent than the emission control that is achieved in practice by the best controlled similar source, as determined
by the Administrator. Emission standards promulgated under this subsection for existing sources in a category or subcategory
may be less stringent than standards for new sources in the same category or subcategory but shall not be less stringent, and
may be more stringent than--

(A) the average emission limitation achieved by the best performing 12 percent of the existing sources (for which the
Administrator has emissions information), excluding those sources that have, within 18 months before the emission
standard is proposed or within 30 months before such standard is promulgated, whichever is later, first achieved a level of
emission rate or emission reduction which complies, or would comply if the source is not subject to such standard, with the
lowest achievable emission rate (as defined by section 7501 of this title) applicable to the source category and prevailing
at the time, in the category or subcategory for categories and subcategories with 30 or more sources, or

(B) the average emission limitation achieved by the best performing 5 sources (for which the Administrator has or could
reasonably obtain emissions information) in the category or subcategory for categories or subcategories with fewer than
30 sources.

(4) Health threshold

With respect to pollutants for which a health threshold has been established, the Administrator may consider such threshold
level, with an ample margin of safety, when establishing emission standards under this subsection.

(5) Alternative standard for area sources

With respect only to categories and subcategories of area sources listed pursuant to subsection (c) of this section, the
Administrator may, in lieu of the authorities provided in paragraph (2) and subsection (f) of this section, elect to promulgate
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standards or requirements applicable to sources in such categories or subcategories which provide for the use of generally
available control technologies or management practices by such sources to reduce emissions of hazardous air pollutants.

(6) Review and revision

The Administrator shall review, and revise as necessary (taking into account developments in practices, processes, and control
technologies), emission standards promulgated under this section no less often than every 8 years.

(7) Other requirements preserved

No emission standard or other requirement promulgated under this section shall be interpreted, construed or applied to
diminish or replace the requirements of a more stringent emission limitation or other applicable requirement established
pursuant to section 7411 of this title, part C or D of this subchapter, or other authority of this chapter or a standard issued
under State authority.

(8) Coke ovens

(A) Not later than December 31, 1992, the Administrator shall promulgate regulations establishing emission standards under
paragraphs (2) and (3) of this subsection for coke oven batteries. In establishing such standards, the Administrator shall
evaluate--

(i) the use of sodium silicate (or equivalent) luting compounds to prevent door leaks, and other operating practices and
technologies for their effectiveness in reducing coke oven emissions, and their suitability for use on new and existing coke
oven batteries, taking into account costs and reasonable commercial door warranties; and

(ii) as a basis for emission standards under this subsection for new coke oven batteries that begin construction after the
date of proposal of such standards, the Jewell design Thompson non-recovery coke oven batteries and other non-recovery
coke oven technologies, and other appropriate emission control and coke production technologies, as to their effectiveness
in reducing coke oven emissions and their capability for production of steel quality coke.

Such regulations shall require at a minimum that coke oven batteries will not exceed 8 per centum leaking doors, 1 per
centum leaking lids, 5 per centum leaking offtakes, and 16 seconds visible emissions per charge, with no exclusion for
emissions during the period after the closing of self-sealing oven doors. Notwithstanding subsection (i) of this section, the
compliance date for such emission standards for existing coke oven batteries shall be December 31, 1995.

(B) The Administrator shall promulgate work practice regulations under this subsection for coke oven batteries requiring,
as appropriate--

(i) the use of sodium silicate (or equivalent) luting compounds, if the Administrator determines that use of sodium silicate is
an effective means of emissions control and is achievable, taking into account costs and reasonable commercial warranties
for doors and related equipment; and

(ii) door and jam cleaning practices.
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Notwithstanding subsection (i) of this section, the compliance date for such work practice regulations for coke oven
batteries shall be not later than the date 3 years after November 15, 1990.

(C) For coke oven batteries electing to qualify for an extension of the compliance date for standards promulgated under
subsection (f) of this section in accordance with subsection (i)(8) of this section, the emission standards under this subsection
for coke oven batteries shall require that coke oven batteries not exceed 8 per centum leaking doors, 1 per centum leaking
lids, 5 per centum leaking offtakes, and 16 seconds visible emissions per charge, with no exclusion for emissions during
the period after the closing of self-sealing doors. Notwithstanding subsection (i) of this section, the compliance date for
such emission standards for existing coke oven batteries seeking an extension shall be not later than the date 3 years after
November 15, 1990.

(9) Sources licensed by the Nuclear Regulatory Commission

No standard for radionuclide emissions from any category or subcategory of facilities licensed by the Nuclear Regulatory
Commission (or an Agreement State) is required to be promulgated under this section if the Administrator determines, by
rule, and after consultation with the Nuclear Regulatory Commission, that the regulatory program established by the Nuclear
Regulatory Commission pursuant to the Atomic Energy Act [42 U.S.C.A. § 2011 et seq.] for such category or subcategory
provides an ample margin of safety to protect the public health. Nothing in this subsection shall preclude or deny the right of
any State or political subdivision thereof to adopt or enforce any standard or limitation respecting emissions of radionuclides
which is more stringent than the standard or limitation in effect under section 7411 of this title or this section.

(10) Effective date

Emission standards or other regulations promulgated under this subsection shall be effective upon promulgation.

(e) Schedule for standards and review

(1) In general

The Administrator shall promulgate regulations establishing emission standards for categories and subcategories of sources
initially listed for regulation pursuant to subsection (c)(1) of this section as expeditiously as practicable, assuring that--

(A) emission standards for not less than 40 categories and subcategories (not counting coke oven batteries) shall be
promulgated not later than 2 years after November 15, 1990;

(B) emission standards for coke oven batteries shall be promulgated not later than December 31, 1992;

(C) emission standards for 25 per centum of the listed categories and subcategories shall be promulgated not later than
4 years after November 15, 1990;

(D) emission standards for an additional 25 per centum of the listed categories and subcategories shall be promulgated not
later than 7 years after November 15, 1990; and
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(E) emission standards for all categories and subcategories shall be promulgated not later than 10 years after November
15, 1990.

(2) Priorities

In determining priorities for promulgating standards under subsection (d) of this section, the Administrator shall consider--

(A) the known or anticipated adverse effects of such pollutants on public health and the environment;

(B) the quantity and location of emissions or reasonably anticipated emissions of hazardous air pollutants that each category
or subcategory will emit; and

(C) the efficiency of grouping categories or subcategories according to the pollutants emitted, or the processes or
technologies used.

(3) Published schedule

Not later than 24 months after November 15, 1990, and after opportunity for comment, the Administrator shall publish a
schedule establishing a date for the promulgation of emission standards for each category and subcategory of sources listed
pursuant to subsection (c)(1) and (3) of this section which shall be consistent with the requirements of paragraphs (1) and
(2). The determination of priorities for the promulgation of standards pursuant to this paragraph is not a rulemaking and shall
not be subject to judicial review, except that, failure to promulgate any standard pursuant to the schedule established by this
paragraph shall be subject to review under section 7604 of this title.

(4) Judicial review

Notwithstanding section 7607 of this title, no action of the Administrator adding a pollutant to the list under subsection
(b) of this section or listing a source category or subcategory under subsection (c) of this section shall be a final agency
action subject to judicial review, except that any such action may be reviewed under such section 7607 of this title when the
Administrator issues emission standards for such pollutant or category.

(5) Publicly owned treatment works

The Administrator shall promulgate standards pursuant to subsection (d) of this section applicable to publicly owned treatment
works (as defined in title II of the Federal Water Pollution Control Act [33 U.S.C.A. § 1281 et seq.] ) not later than 5 years
after November 15, 1990.

(f) Standard to protect health and environment

(1) Report
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Not later than 6 years after November 15, 1990, the Administrator shall investigate and report, after consultation with the
Surgeon General and after opportunity for public comment, to Congress on--

(A) methods of calculating the risk to public health remaining, or likely to remain, from sources subject to regulation under
this section after the application of standards under subsection (d) of this section;

(B) the public health significance of such estimated remaining risk and the technologically and commercially available
methods and costs of reducing such risks;

(C) the actual health effects with respect to persons living in the vicinity of sources, any available epidemiological or
other health studies, risks presented by background concentrations of hazardous air pollutants, any uncertainties in risk
assessment methodology or other health assessment technique, and any negative health or environmental consequences
to the community of efforts to reduce such risks; and

(D) recommendations as to legislation regarding such remaining risk.

(2) Emission standards

(A) If Congress does not act on any recommendation submitted under paragraph (1), the Administrator shall, within 8
years after promulgation of standards for each category or subcategory of sources pursuant to subsection (d) of this section,
promulgate standards for such category or subcategory if promulgation of such standards is required in order to provide an
ample margin of safety to protect public health in accordance with this section (as in effect before November 15, 1990) or to
prevent, taking into consideration costs, energy, safety, and other relevant factors, an adverse environmental effect. Emission
standards promulgated under this subsection shall provide an ample margin of safety to protect public health in accordance
with this section (as in effect before November 15, 1990), unless the Administrator determines that a more stringent standard
is necessary to prevent, taking into consideration costs, energy, safety, and other relevant factors, an adverse environmental
effect. If standards promulgated pursuant to subsection (d) of this section and applicable to a category or subcategory of
sources emitting a pollutant (or pollutants) classified as a known, probable or possible human carcinogen do not reduce
lifetime excess cancer risks to the individual most exposed to emissions from a source in the category or subcategory to less
than one in one million, the Administrator shall promulgate standards under this subsection for such source category.

(B) Nothing in subparagraph (A) or in any other provision of this section shall be construed as affecting, or applying to the
Administrator's interpretation of this section, as in effect before November 15, 1990, and set forth in the Federal Register
of September 14, 1989 (54 Federal Register 38044).

(C) The Administrator shall determine whether or not to promulgate such standards and, if the Administrator decides to
promulgate such standards, shall promulgate the standards 8 years after promulgation of the standards under subsection (d) of
this section for each source category or subcategory concerned. In the case of categories or subcategories for which standards
under subsection (d) of this section are required to be promulgated within 2 years after November 15, 1990, the Administrator
shall have 9 years after promulgation of the standards under subsection (d) of this section to make the determination under
the preceding sentence and, if required, to promulgate the standards under this paragraph.

(3) Effective date
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Any emission standard established pursuant to this subsection shall become effective upon promulgation.

(4) Prohibition

No air pollutant to which a standard under this subsection applies may be emitted from any stationary source in violation of
such standard, except that in the case of an existing source--

(A) such standard shall not apply until 90 days after its effective date, and

(B) the Administrator may grant a waiver permitting such source a period of up to 2 years after the effective date of a
standard to comply with the standard if the Administrator finds that such period is necessary for the installation of controls
and that steps will be taken during the period of the waiver to assure that the health of persons will be protected from
imminent endangerment.

(5) Area sources

The Administrator shall not be required to conduct any review under this subsection or promulgate emission limitations under
this subsection for any category or subcategory of area sources that is listed pursuant to subsection (c)(3) of this section and
for which an emission standard is promulgated pursuant to subsection (d)(5) of this section.

(6) Unique chemical substances

In establishing standards for the control of unique chemical substances of listed pollutants without CAS numbers under
this subsection, the Administrator shall establish such standards with respect to the health and environmental effects of
the substances actually emitted by sources and direct transformation byproducts of such emissions in the categories and
subcategories.

(g) Modifications

(1) Offsets

(A) A physical change in, or change in the method of operation of, a major source which results in a greater than de minimis
increase in actual emissions of a hazardous air pollutant shall not be considered a modification, if such increase in the quantity
of actual emissions of any hazardous air pollutant from such source will be offset by an equal or greater decrease in the
quantity of emissions of another hazardous air pollutant (or pollutants) from such source which is deemed more hazardous,
pursuant to guidance issued by the Administrator under subparagraph (B). The owner or operator of such source shall submit
a showing to the Administrator (or the State) that such increase has been offset under the preceding sentence.

(B) The Administrator shall, after notice and opportunity for comment and not later than 18 months after November 15, 1990,
publish guidance with respect to implementation of this subsection. Such guidance shall include an identification, to the
extent practicable, of the relative hazard to human health resulting from emissions to the ambient air of each of the pollutants
listed under subsection (b) of this section sufficient to facilitate the offset showing authorized by subparagraph (A). Such
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guidance shall not authorize offsets between pollutants where the increased pollutant (or more than one pollutant in a stream
of pollutants) causes adverse effects to human health for which no safety threshold for exposure can be determined unless
there are corresponding decreases in such types of pollutant(s).

(2) Construction, reconstruction and modifications

(A) After the effective date of a permit program under subchapter V of this chapter in any State, no person may modify a
major source of hazardous air pollutants in such State, unless the Administrator (or the State) determines that the maximum
achievable control technology emission limitation under this section for existing sources will be met. Such determination
shall be made on a case-by-case basis where no applicable emissions limitations have been established by the Administrator.

(B) After the effective date of a permit program under subchapter V of this chapter in any State, no person may construct or
reconstruct any major source of hazardous air pollutants, unless the Administrator (or the State) determines that the maximum
achievable control technology emission limitation under this section for new sources will be met. Such determination shall
be made on a case-by-case basis where no applicable emission limitations have been established by the Administrator.

(3) Procedures for modifications

The Administrator (or the State) shall establish reasonable procedures for assuring that the requirements applying to
modifications under this section are reflected in the permit.

(h) Work practice standards and other requirements

(1) In general

For purposes of this section, if it is not feasible in the judgment of the Administrator to prescribe or enforce an emission
standard for control of a hazardous air pollutant or pollutants, the Administrator may, in lieu thereof, promulgate a design,
equipment, work practice, or operational standard, or combination thereof, which in the Administrator's judgment is consistent
with the provisions of subsection (d) or (f) of this section. In the event the Administrator promulgates a design or equipment
standard under this subsection, the Administrator shall include as part of such standard such requirements as will assure the
proper operation and maintenance of any such element of design or equipment.

(2) Definition

For the purpose of this subsection, the phrase “not feasible to prescribe or enforce an emission standard” means any situation
in which the Administrator determines that--

(A) a hazardous air pollutant or pollutants cannot be emitted through a conveyance designed and constructed to emit or
capture such pollutant, or that any requirement for, or use of, such a conveyance would be inconsistent with any Federal,
State or local law, or

(B) the application of measurement methodology to a particular class of sources is not practicable due to technological
and economic limitations.
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(3) Alternative standard

If after notice and opportunity for comment, the owner or operator of any source establishes to the satisfaction of the
Administrator that an alternative means of emission limitation will achieve a reduction in emissions of any air pollutant
at least equivalent to the reduction in emissions of such pollutant achieved under the requirements of paragraph (1), the
Administrator shall permit the use of such alternative by the source for purposes of compliance with this section with respect
to such pollutant.

(4) Numerical standard required

Any standard promulgated under paragraph (1) shall be promulgated in terms of an emission standard whenever it is feasible
to promulgate and enforce a standard in such terms.

(i) Schedule for compliance

(1) Preconstruction and operating requirements

After the effective date of any emission standard, limitation, or regulation under subsection (d), (f) or (h) of this section,
no person may construct any new major source or reconstruct any existing major source subject to such emission standard,
regulation or limitation unless the Administrator (or a State with a permit program approved under subchapter V of this
chapter) determines that such source, if properly constructed, reconstructed and operated, will comply with the standard,
regulation or limitation.

(2) Special rule

Notwithstanding the requirements of paragraph (1), a new source which commences construction or reconstruction after a
standard, limitation or regulation applicable to such source is proposed and before such standard, limitation or regulation
is promulgated shall not be required to comply with such promulgated standard until the date 3 years after the date of
promulgation if--

(A) the promulgated standard, limitation or regulation is more stringent than the standard, limitation or regulation proposed;
and

(B) the source complies with the standard, limitation, or regulation as proposed during the 3-year period immediately after
promulgation.

(3) Compliance schedule for existing sources

(A) After the effective date of any emissions standard, limitation or regulation promulgated under this section and applicable
to a source, no person may operate such source in violation of such standard, limitation or regulation except, in the case of
an existing source, the Administrator shall establish a compliance date or dates for each category or subcategory of existing
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sources, which shall provide for compliance as expeditiously as practicable, but in no event later than 3 years after the
effective date of such standard, except as provided in subparagraph (B) and paragraphs (4) through (8).

(B) The Administrator (or a State with a program approved under subchapter V of this chapter) may issue a permit that
grants an extension permitting an existing source up to 1 additional year to comply with standards under subsection (d) of
this section if such additional period is necessary for the installation of controls. An additional extension of up to 3 years may
be added for mining waste operations, if the 4-year compliance time is insufficient to dry and cover mining waste in order
to reduce emissions of any pollutant listed under subsection (b) of this section.

(4) Presidential exemption

The President may exempt any stationary source from compliance with any standard or limitation under this section for a
period of not more than 2 years if the President determines that the technology to implement such standard is not available and
that it is in the national security interests of the United States to do so. An exemption under this paragraph may be extended
for 1 or more additional periods, each period not to exceed 2 years. The President shall report to Congress with respect to
each exemption (or extension thereof) made under this paragraph.

(5) Early reduction

(A) The Administrator (or a State acting pursuant to a permit program approved under subchapter V of this chapter) shall
issue a permit allowing an existing source, for which the owner or operator demonstrates that the source has achieved a
reduction of 90 per centum or more in emissions of hazardous air pollutants (95 per centum in the case of hazardous air
pollutants which are particulates) from the source, to meet an alternative emission limitation reflecting such reduction in lieu
of an emission limitation promulgated under subsection (d) of this section for a period of 6 years from the compliance date for
the otherwise applicable standard, provided that such reduction is achieved before the otherwise applicable standard under
subsection (d) of this section is first proposed. Nothing in this paragraph shall preclude a State from requiring reductions in
excess of those specified in this subparagraph as a condition of granting the extension authorized by the previous sentence.

(B) An existing source which achieves the reduction referred to in subparagraph (A) after the proposal of an applicable
standard but before January 1, 1994, may qualify under subparagraph (A), if the source makes an enforceable commitment
to achieve such reduction before the proposal of the standard. Such commitment shall be enforceable to the same extent as
a regulation under this section.

(C) The reduction shall be determined with respect to verifiable and actual emissions in a base year not earlier than calendar
year 1987, provided that, there is no evidence that emissions in the base year are artificially or substantially greater than
emissions in other years prior to implementation of emissions reduction measures. The Administrator may allow a source
to use a baseline year of 1985 or 1986 provided that the source can demonstrate to the satisfaction of the Administrator that
emissions data for the source reflects verifiable data based on information for such source, received by the Administrator
prior to November 15, 1990, pursuant to an information request issued under section 7414 of this title.

(D) For each source granted an alternative emission limitation under this paragraph there shall be established by a permit
issued pursuant to subchapter V of this chapter an enforceable emission limitation for hazardous air pollutants reflecting
the reduction which qualifies the source for an alternative emission limitation under this paragraph. An alternative emission
limitation under this paragraph shall not be available with respect to standards or requirements promulgated pursuant to
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subsection (f) of this section and the Administrator shall, for the purpose of determining whether a standard under subsection
(f) of this section is necessary, review emissions from sources granted an alternative emission limitation under this paragraph
at the same time that other sources in the category or subcategory are reviewed.

(E) With respect to pollutants for which high risks of adverse public health effects may be associated with exposure to small
quantities including, but not limited to, chlorinated dioxins and furans, the Administrator shall by regulation limit the use of
offsetting reductions in emissions of other hazardous air pollutants from the source as counting toward the 90 per centum
reduction in such high-risk pollutants qualifying for an alternative emissions limitation under this paragraph.

(6) Other reductions

Notwithstanding the requirements of this section, no existing source that has installed--

(A) best available control technology (as defined in section 7479(3) of this title), or

(B) technology required to meet a lowest achievable emission rate (as defined in section 7501 of this title),

prior to the promulgation of a standard under this section applicable to such source and the same pollutant (or stream of
pollutants) controlled pursuant to an action described in subparagraph (A) or (B) shall be required to comply with such
standard under this section until the date 5 years after the date on which such installation or reduction has been achieved,
as determined by the Administrator. The Administrator may issue such rules and guidance as are necessary to implement
this paragraph.

(7) Extension for new sources

A source for which construction or reconstruction is commenced after the date an emission standard applicable to such source
is proposed pursuant to subsection (d) of this section but before the date an emission standard applicable to such source is
proposed pursuant to subsection (f) of this section shall not be required to comply with the emission standard under subsection
(f) of this section until the date 10 years after the date construction or reconstruction is commenced.

(8) Coke ovens

(A) Any coke oven battery that complies with the emission limitations established under subsection (d)(8)(C) of this section,
subparagraph (B), and subparagraph (C), and complies with the provisions of subparagraph (E), shall not be required to
achieve emission limitations promulgated under subsection (f) of this section until January 1, 2020.

(B)(i) Not later than December 31, 1992, the Administrator shall promulgate emission limitations for coke oven emissions
from coke oven batteries. Notwithstanding paragraph (3) of this subsection, the compliance date for such emission limitations
for existing coke oven batteries shall be January 1, 1998. Such emission limitations shall reflect the lowest achievable
emission rate as defined in section 7501 of this title for a coke oven battery that is rebuilt or a replacement at a coke oven
plant for an existing battery. Such emission limitations shall be no less stringent than--

(I) 3 per centum leaking doors (5 per centum leaking doors for six meter batteries);
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(II) 1 per centum leaking lids;

(III) 4 per centum leaking offtakes; and

(IV) 16 seconds visible emissions per charge,

with an exclusion for emissions during the period after the closing of self-sealing oven doors (or the total mass emissions
equivalent). The rulemaking in which such emission limitations are promulgated shall also establish an appropriate
measurement methodology for determining compliance with such emission limitations, and shall establish such emission
limitations in terms of an equivalent level of mass emissions reduction from a coke oven battery, unless the Administrator
finds that such a mass emissions standard would not be practicable or enforceable. Such measurement methodology, to
the extent it measures leaking doors, shall take into consideration alternative test methods that reflect the best technology
and practices actually applied in the affected industries, and shall assure that the final test methods are consistent with the
performance of such best technology and practices.

(ii) If the Administrator fails to promulgate such emission limitations under this subparagraph prior to the effective date of
such emission limitations, the emission limitations applicable to coke oven batteries under this subparagraph shall be--

(I) 3 per centum leaking doors (5 per centum leaking doors for six meter batteries);

(II) 1 per centum leaking lids;

(III) 4 per centum leaking offtakes; and

(IV) 16 seconds visible emissions per charge,

or the total mass emissions equivalent (if the total mass emissions equivalent is determined to be practicable and
enforceable), with no exclusion for emissions during the period after the closing of self-sealing oven doors.

(C) Not later than January 1, 2007, the Administrator shall review the emission limitations promulgated under subparagraph
(B) and revise, as necessary, such emission limitations to reflect the lowest achievable emission rate as defined in section
7501 of this title at the time for a coke oven battery that is rebuilt or a replacement at a coke oven plant for an existing
battery. Such emission limitations shall be no less stringent than the emission limitation promulgated under subparagraph
(B). Notwithstanding paragraph (2) of this subsection, the compliance date for such emission limitations for existing coke
oven batteries shall be January 1, 2010.

(D) At any time prior to January 1, 1998, the owner or operator of any coke oven battery may elect to comply with emission
limitations promulgated under subsection (f) of this section by the date such emission limitations would otherwise apply
to such coke oven battery, in lieu of the emission limitations and the compliance dates provided under subparagraphs (B)
and (C) of this paragraph. Any such owner or operator shall be legally bound to comply with such emission limitations
promulgated under subsection (f) of this section with respect to such coke oven battery as of January 1, 2003. If no such
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emission limitations have been promulgated for such coke oven battery, the Administrator shall promulgate such emission
limitations in accordance with subsection (f) of this section for such coke oven battery.

(E) Coke oven batteries qualifying for an extension under subparagraph (A) shall make available not later than January 1,
2000, to the surrounding communities the results of any risk assessment performed by the Administrator to determine the
appropriate level of any emission standard established by the Administrator pursuant to subsection (f) of this section.

(F) Notwithstanding the provisions of this section, reconstruction of any source of coke oven emissions qualifying for an
extension under this paragraph shall not subject such source to emission limitations under subsection (f) of this section more
stringent than those established under subparagraphs (B) and (C) until January 1, 2020. For the purposes of this subparagraph,
the term “reconstruction” includes the replacement of existing coke oven battery capacity with new coke oven batteries of
comparable or lower capacity and lower potential emissions.

(j) Equivalent emission limitation by permit

(1) Effective date

The requirements of this subsection shall apply in each State beginning on the effective date of a permit program established
pursuant to subchapter V of this chapter in such State, but not prior to the date 42 months after November 15, 1990.

(2) Failure to promulgate a standard

In the event that the Administrator fails to promulgate a standard for a category or subcategory of major sources by the date
established pursuant to subsection (e)(1) and (3) of this section, and beginning 18 months after such date (but not prior to
the effective date of a permit program under subchapter V of this chapter), the owner or operator of any major source in
such category or subcategory shall submit a permit application under paragraph (3) and such owner or operator shall also
comply with paragraphs (5) and (6).

(3) Applications

By the date established by paragraph (2), the owner or operator of a major source subject to this subsection shall file an
application for a permit. If the owner or operator of a source has submitted a timely and complete application for a permit
required by this subsection, any failure to have a permit shall not be a violation of paragraph (2), unless the delay in final
action is due to the failure of the applicant to timely submit information required or requested to process the application. The
Administrator shall not later than 18 months after November 15, 1990, and after notice and opportunity for comment, establish
requirements for applications under this subsection including a standard application form and criteria for determining in a
timely manner the completeness of applications.

(4) Review and approval

Permit applications submitted under this subsection shall be reviewed and approved or disapproved according to the
provisions of section 7661d of this title. In the event that the Administrator (or the State) disapproves a permit application
submitted under this subsection or determines that the application is incomplete, the applicant shall have up to 6 months to
revise the application to meet the objections of the Administrator (or the State).
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(5) Emission limitation

The permit shall be issued pursuant to subchapter V of this chapter and shall contain emission limitations for the hazardous air
pollutants subject to regulation under this section and emitted by the source that the Administrator (or the State) determines,
on a case-by-case basis, to be equivalent to the limitation that would apply to such source if an emission standard had been
promulgated in a timely manner under subsection (d) of this section. In the alternative, if the applicable criteria are met, the
permit may contain an emissions limitation established according to the provisions of subsection (i)(5) of this section. For
purposes of the preceding sentence, the reduction required by subsection (i)(5)(A) of this section shall be achieved by the
date on which the relevant standard should have been promulgated under subsection (d) of this section. No such pollutant
may be emitted in amounts exceeding an emission limitation contained in a permit immediately for new sources and, as
expeditiously as practicable, but not later than the date 3 years after the permit is issued for existing sources or such other
compliance date as would apply under subsection (i) of this section.

(6) Applicability of subsequent standards

If the Administrator promulgates an emission standard that is applicable to the major source prior to the date on which a
permit application is approved, the emission limitation in the permit shall reflect the promulgated standard rather than the
emission limitation determined pursuant to paragraph (5), provided that the source shall have the compliance period provided
under subsection (i) of this section. If the Administrator promulgates a standard under subsection (d) of this section that
would be applicable to the source in lieu of the emission limitation established by permit under this subsection after the date
on which the permit has been issued, the Administrator (or the State) shall revise such permit upon the next renewal to reflect
the standard promulgated by the Administrator providing such source a reasonable time to comply, but no longer than 8 years
after such standard is promulgated or 8 years after the date on which the source is first required to comply with the emissions
limitation established by paragraph (5), whichever is earlier.

(k) Area source program

(1) Findings and purpose

The Congress finds that emissions of hazardous air pollutants from area sources may individually, or in the aggregate, present
significant risks to public health in urban areas. Considering the large number of persons exposed and the risks of carcinogenic
and other adverse health effects from hazardous air pollutants, ambient concentrations characteristic of large urban areas
should be reduced to levels substantially below those currently experienced. It is the purpose of this subsection to achieve
a substantial reduction in emissions of hazardous air pollutants from area sources and an equivalent reduction in the public
health risks associated with such sources including a reduction of not less than 75 per centum in the incidence of cancer
attributable to emissions from such sources.

(2) Research program

The Administrator shall, after consultation with State and local air pollution control officials, conduct a program of research
with respect to sources of hazardous air pollutants in urban areas and shall include within such program--

(A) ambient monitoring for a broad range of hazardous air pollutants (including, but not limited to, volatile organic
compounds, metals, pesticides and products of incomplete combustion) in a representative number of urban locations;
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(B) analysis to characterize the sources of such pollution with a focus on area sources and the contribution that such sources
make to public health risks from hazardous air pollutants; and

(C) consideration of atmospheric transformation and other factors which can elevate public health risks from such
pollutants.

Health effects considered under this program shall include, but not be limited to, carcinogenicity, mutagenicity,
teratogenicity, neurotoxicity, reproductive dysfunction and other acute and chronic effects including the role of such
pollutants as precursors of ozone or acid aerosol formation. The Administrator shall report the preliminary results of such
research not later than 3 years after November 15, 1990.

(3) National strategy

(A) Considering information collected pursuant to the monitoring program authorized by paragraph (2), the Administrator
shall, not later than 5 years after November 15, 1990, and after notice and opportunity for public comment, prepare and
transmit to the Congress a comprehensive strategy to control emissions of hazardous air pollutants from area sources in
urban areas.

(B) The strategy shall--

(i) identify not less than 30 hazardous air pollutants which, as the result of emissions from area sources, present the greatest
threat to public health in the largest number of urban areas and that are or will be listed pursuant to subsection (b) of this
section, and

(ii) identify the source categories or subcategories emitting such pollutants that are or will be listed pursuant to subsection
(c) of this section. When identifying categories and subcategories of sources under this subparagraph, the Administrator
shall assure that sources accounting for 90 per centum or more of the aggregate emissions of each of the 30 identified
hazardous air pollutants are subject to standards pursuant to subsection (d) of this section.

(C) The strategy shall include a schedule of specific actions to substantially reduce the public health risks posed by the release
of hazardous air pollutants from area sources that will be implemented by the Administrator under the authority of this or other
laws (including, but not limited to, the Toxic Substances Control Act [15 U.S.C.A. § 2601 et seq.], the Federal Insecticide,
Fungicide and Rodenticide Act [7 U.S.C.A. § 136 et seq.] and the Resource Conservation and Recovery Act [42 U.S.C.A.
§ 6901 et seq.] ) or by the States. The strategy shall achieve a reduction in the incidence of cancer attributable to exposure
to hazardous air pollutants emitted by stationary sources of not less than 75 per centum, considering control of emissions
of hazardous air pollutants from all stationary sources and resulting from measures implemented by the Administrator or by
the States under this or other laws.

(D) The strategy may also identify research needs in monitoring, analytical methodology, modeling or pollution control
techniques and recommendations for changes in law that would further the goals and objectives of this subsection.
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(E) Nothing in this subsection shall be interpreted to preclude or delay implementation of actions with respect to area sources
of hazardous air pollutants under consideration pursuant to this or any other law and that may be promulgated before the
strategy is prepared.

(F) The Administrator shall implement the strategy as expeditiously as practicable assuring that all sources are in compliance
with all requirements not later than 9 years after November 15, 1990.

(G) As part of such strategy the Administrator shall provide for ambient monitoring and emissions modeling in urban areas
as appropriate to demonstrate that the goals and objectives of the strategy are being met.

(4) Areawide activities

In addition to the national urban air toxics strategy authorized by paragraph (3), the Administrator shall also encourage
and support areawide strategies developed by State or local air pollution control agencies that are intended to reduce risks
from emissions by area sources within a particular urban area. From the funds available for grants under this section, the
Administrator shall set aside not less than 10 per centum to support areawide strategies addressing hazardous air pollutants
emitted by area sources and shall award such funds on a demonstration basis to those States with innovative and effective
strategies. At the request of State or local air pollution control officials, the Administrator shall prepare guidelines for control
technologies or management practices which may be applicable to various categories or subcategories of area sources.

(5) Report

The Administrator shall report to the Congress at intervals not later than 8 and 12 years after November 15, 1990, on actions
taken under this subsection and other parts of this chapter to reduce the risk to public health posed by the release of hazardous
air pollutants from area sources. The reports shall also identify specific metropolitan areas that continue to experience high
risks to public health as the result of emissions from area sources.

(l) State programs

(1) In general

Each State may develop and submit to the Administrator for approval a program for the implementation and enforcement
(including a review of enforcement delegations previously granted) of emission standards and other requirements for
air pollutants subject to this section or requirements for the prevention and mitigation of accidental releases pursuant to
subsection (r) of this section. A program submitted by a State under this subsection may provide for partial or complete
delegation of the Administrator's authorities and responsibilities to implement and enforce emissions standards and prevention
requirements but shall not include authority to set standards less stringent than those promulgated by the Administrator under
this chapter.

(2) Guidance

Not later than 12 months after November 15, 1990, the Administrator shall publish guidance that would be useful to the
States in developing programs for submittal under this subsection. The guidance shall also provide for the registration of all
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facilities producing, processing, handling or storing any substance listed pursuant to subsection (r) of this section in amounts
greater than the threshold quantity. The Administrator shall include as an element in such guidance an optional program
begun in 1986 for the review of high-risk point sources of air pollutants including, but not limited to, hazardous air pollutants
listed pursuant to subsection (b) of this section.

(3) Technical assistance

The Administrator shall establish and maintain an air toxics clearinghouse and center to provide technical information and
assistance to State and local agencies and, on a cost recovery basis, to others on control technology, health and ecological risk
assessment, risk analysis, ambient monitoring and modeling, and emissions measurement and monitoring. The Administrator
shall use the authority of section 7403 of this title to examine methods for preventing, measuring, and controlling emissions
and evaluating associated health and ecological risks. Where appropriate, such activity shall be conducted with not-for-profit
organizations. The Administrator may conduct research on methods for preventing, measuring and controlling emissions
and evaluating associated health and environment risks. All information collected under this paragraph shall be available
to the public.

(4) Grants

Upon application of a State, the Administrator may make grants, subject to such terms and conditions as the Administrator
deems appropriate, to such State for the purpose of assisting the State in developing and implementing a program for submittal
and approval under this subsection. Programs assisted under this paragraph may include program elements addressing air
pollutants or extremely hazardous substances other than those specifically subject to this section. Grants under this paragraph
may include support for high-risk point source review as provided in paragraph (2) and support for the development and
implementation of areawide area source programs pursuant to subsection (k) of this section.

(5) Approval or disapproval

Not later than 180 days after receiving a program submitted by a State, and after notice and opportunity for public comment,
the Administrator shall either approve or disapprove such program. The Administrator shall disapprove any program
submitted by a State, if the Administrator determines that--

(A) the authorities contained in the program are not adequate to assure compliance by all sources within the State with
each applicable standard, regulation or requirement established by the Administrator under this section;

(B) adequate authority does not exist, or adequate resources are not available, to implement the program;

(C) the schedule for implementing the program and assuring compliance by affected sources is not sufficiently expeditious;
or

(D) the program is otherwise not in compliance with the guidance issued by the Administrator under paragraph (2) or is
not likely to satisfy, in whole or in part, the objectives of this chapter.
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If the Administrator disapproves a State program, the Administrator shall notify the State of any revisions or modifications
necessary to obtain approval. The State may revise and resubmit the proposed program for review and approval pursuant
to the provisions of this subsection.

(6) Withdrawal

Whenever the Administrator determines, after public hearing, that a State is not administering and enforcing a program
approved pursuant to this subsection in accordance with the guidance published pursuant to paragraph (2) or the requirements
of paragraph (5), the Administrator shall so notify the State and, if action which will assure prompt compliance is not taken
within 90 days, the Administrator shall withdraw approval of the program. The Administrator shall not withdraw approval
of any program unless the State shall have been notified and the reasons for withdrawal shall have been stated in writing
and made public.

(7) Authority to enforce

Nothing in this subsection shall prohibit the Administrator from enforcing any applicable emission standard or requirement
under this section.

(8) Local program

The Administrator may, after notice and opportunity for public comment, approve a program developed and submitted
by a local air pollution control agency (after consultation with the State) pursuant to this subsection and any such agency
implementing an approved program may take any action authorized to be taken by a State under this section.

(9) Permit authority

Nothing in this subsection shall affect the authorities and obligations of the Administrator or the State under subchapter V
of this chapter.

(m) Atmospheric deposition to Great Lakes and coastal waters

(1) Deposition assessment

The Administrator, in cooperation with the Under Secretary of Commerce for Oceans and Atmosphere, shall conduct a
program to identify and assess the extent of atmospheric deposition of hazardous air pollutants (and in the discretion of the
Administrator, other air pollutants) to the Great Lakes, the Chesapeake Bay, Lake Champlain and coastal waters. As part
of such program, the Administrator shall--

(A) monitor the Great Lakes, the Chesapeake Bay, Lake Champlain and coastal waters, including monitoring of the Great
Lakes through the monitoring network established pursuant to paragraph (2) of this subsection and designing and deploying
an atmospheric monitoring network for coastal waters pursuant to paragraph (4);
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(B) investigate the sources and deposition rates of atmospheric deposition of air pollutants (and their atmospheric
transformation precursors);

(C) conduct research to develop and improve monitoring methods and to determine the relative contribution of atmospheric
pollutants to total pollution loadings to the Great Lakes, the Chesapeake Bay, Lake Champlain, and coastal waters;

(D) evaluate any adverse effects to public health or the environment caused by such deposition (including effects resulting
from indirect exposure pathways) and assess the contribution of such deposition to violations of water quality standards
established pursuant to the Federal Water Pollution Control Act [33 U.S.C.A. § 1251 et seq.] and drinking water standards
established pursuant to the Safe Drinking Water Act [42 U.S.C.A. § 300f et seq.]; and

(E) sample for such pollutants in biota, fish, and wildlife of the Great Lakes, the Chesapeake Bay, Lake Champlain and
coastal waters and characterize the sources of such pollutants.

(2) Great Lakes monitoring network

The Administrator shall oversee, in accordance with Annex 15 of the Great Lakes Water Quality Agreement, the
establishment and operation of a Great Lakes atmospheric deposition network to monitor atmospheric deposition of hazardous
air pollutants (and in the Administrator's discretion, other air pollutants) to the Great Lakes.

(A) As part of the network provided for in this paragraph, and not later than December 31, 1991, the Administrator shall
establish in each of the 5 Great Lakes at least 1 facility capable of monitoring the atmospheric deposition of hazardous
air pollutants in both dry and wet conditions.

(B) The Administrator shall use the data provided by the network to identify and track the movement of hazardous
air pollutants through the Great Lakes, to determine the portion of water pollution loadings attributable to atmospheric
deposition of such pollutants, and to support development of remedial action plans and other management plans as required
by the Great Lakes Water Quality Agreement.

(C) The Administrator shall assure that the data collected by the Great Lakes atmospheric deposition monitoring network
is in a format compatible with databases sponsored by the International Joint Commission, Canada, and the several States
of the Great Lakes region.

(3) Monitoring for the Chesapeake Bay and Lake Champlain

The Administrator shall establish at the Chesapeake Bay and Lake Champlain atmospheric deposition stations to monitor
deposition of hazardous air pollutants (and in the Administrator's discretion, other air pollutants) within the Chesapeake Bay
and Lake Champlain watersheds. The Administrator shall determine the role of air deposition in the pollutant loadings of
the Chesapeake Bay and Lake Champlain, investigate the sources of air pollutants deposited in the watersheds, evaluate the
health and environmental effects of such pollutant loadings, and shall sample such pollutants in biota, fish and wildlife within
the watersheds, as necessary to characterize such effects.
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(4) Monitoring for coastal waters

The Administrator shall design and deploy atmospheric deposition monitoring networks for coastal waters and their
watersheds and shall make any information collected through such networks available to the public. As part of this effort, the
Administrator shall conduct research to develop and improve deposition monitoring methods, and to determine the relative
contribution of atmospheric pollutants to pollutant loadings. For purposes of this subsection, “coastal waters” shall mean
estuaries selected pursuant to section 320(a)(2)(A) of the Federal Water Pollution Control Act [33 U.S.C.A. § 1330(a)(2)
(A) ] or listed pursuant to section 320(a)(2)(B) of such Act [33 U.S.C.A. § 1330(a)(2)(B) ] or estuarine research reserves
designated pursuant to section 1461 of Title 16.

(5) Report

Within 3 years of November 15, 1990, and biennially thereafter, the Administrator, in cooperation with the Under Secretary
of Commerce for Oceans and Atmosphere, shall submit to the Congress a report on the results of any monitoring, studies,
and investigations conducted pursuant to this subsection. Such report shall include, at a minimum, an assessment of--

(A) the contribution of atmospheric deposition to pollution loadings in the Great Lakes, the Chesapeake Bay, Lake
Champlain and coastal waters;

(B) the environmental and public health effects of any pollution which is attributable to atmospheric deposition to the
Great Lakes, the Chesapeake Bay, Lake Champlain and coastal waters;

(C) the source or sources of any pollution to the Great Lakes, the Chesapeake Bay, Lake Champlain and coastal waters
which is attributable to atmospheric deposition;

(D) whether pollution loadings in the Great Lakes, the Chesapeake Bay, Lake Champlain or coastal waters cause or
contribute to exceedances of drinking water standards pursuant to the Safe Drinking Water Act [42 U.S.C.A. § 300f et
seq.] or water quality standards pursuant to the Federal Water Pollution Control Act [33 U.S.C.A. § 1251 et seq.] or, with
respect to the Great Lakes, exceedances of the specific objectives of the Great Lakes Water Quality Agreement; and

(E) a description of any revisions of the requirements, standards, and limitations pursuant to this chapter and other
applicable Federal laws as are necessary to assure protection of human health and the environment.

(6) Additional regulation

As part of the report to Congress, the Administrator shall determine whether the other provisions of this section are adequate
to prevent serious adverse effects to public health and serious or widespread environmental effects, including such effects
resulting from indirect exposure pathways, associated with atmospheric deposition to the Great Lakes, the Chesapeake
Bay, Lake Champlain and coastal waters of hazardous air pollutants (and their atmospheric transformation products). The
Administrator shall take into consideration the tendency of such pollutants to bioaccumulate. Within 5 years after November
15, 1990, the Administrator shall, based on such report and determination, promulgate, in accordance with this section, such
further emission standards or control measures as may be necessary and appropriate to prevent such effects, including effects
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due to bioaccumulation and indirect exposure pathways. Any requirements promulgated pursuant to this paragraph with
respect to coastal waters shall only apply to the coastal waters of the States which are subject to section 7627(a) of this title.

(n) Other provisions

(1) Electric utility steam generating units

(A) The Administrator shall perform a study of the hazards to public health reasonably anticipated to occur as a result of
emissions by electric utility steam generating units of pollutants listed under subsection (b) of this section after imposition
of the requirements of this chapter. The Administrator shall report the results of this study to the Congress within 3 years
after November 15, 1990. The Administrator shall develop and describe in the Administrator's report to Congress alternative
control strategies for emissions which may warrant regulation under this section. The Administrator shall regulate electric
utility steam generating units under this section, if the Administrator finds such regulation is appropriate and necessary after
considering the results of the study required by this subparagraph.

(B) The Administrator shall conduct, and transmit to the Congress not later than 4 years after November 15, 1990, a study
of mercury emissions from electric utility steam generating units, municipal waste combustion units, and other sources,
including area sources. Such study shall consider the rate and mass of such emissions, the health and environmental effects
of such emissions, technologies which are available to control such emissions, and the costs of such technologies.

(C) The National Institute of Environmental Health Sciences shall conduct, and transmit to the Congress not later than 3
years after November 15, 1990, a study to determine the threshold level of mercury exposure below which adverse human
health effects are not expected to occur. Such study shall include a threshold for mercury concentrations in the tissue of fish
which may be consumed (including consumption by sensitive populations) without adverse effects to public health.

(2) Coke oven production technology study

(A) The Secretary of the Department of Energy and the Administrator shall jointly undertake a 6-year study to assess
coke oven production emission control technologies and to assist in the development and commercialization of technically
practicable and economically viable control technologies which have the potential to significantly reduce emissions of
hazardous air pollutants from coke oven production facilities. In identifying control technologies, the Secretary and the
Administrator shall consider the range of existing coke oven operations and battery design and the availability of sources of
materials for such coke ovens as well as alternatives to existing coke oven production design.

(B) The Secretary and the Administrator are authorized to enter into agreements with persons who propose to develop, install
and operate coke production emission control technologies which have the potential for significant emissions reductions
of hazardous air pollutants provided that Federal funds shall not exceed 50 per centum of the cost of any project assisted
pursuant to this paragraph.

(C) On completion of the study, the Secretary shall submit to Congress a report on the results of the study and shall make
recommendations to the Administrator identifying practicable and economically viable control technologies for coke oven
production facilities to reduce residual risks remaining after implementation of the standard under subsection (d) of this
section.
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(D) There are authorized to be appropriated $5,000,000 for each of the fiscal years 1992 through 1997 to carry out the program
authorized by this paragraph.

(3) Publicly owned treatment works

The Administrator may conduct, in cooperation with the owners and operators of publicly owned treatment works, studies to
characterize emissions of hazardous air pollutants emitted by such facilities, to identify industrial, commercial and residential
discharges that contribute to such emissions and to demonstrate control measures for such emissions. When promulgating any
standard under this section applicable to publicly owned treatment works, the Administrator may provide for control measures
that include pretreatment of discharges causing emissions of hazardous air pollutants and process or product substitutions or
limitations that may be effective in reducing such emissions. The Administrator may prescribe uniform sampling, modeling
and risk assessment methods for use in implementing this subsection.

(4) Oil and gas wells; pipeline facilities

(A) Notwithstanding the provisions of subsection (a) of this section, emissions from any oil or gas exploration or production
well (with its associated equipment) and emissions from any pipeline compressor or pump station shall not be aggregated
with emissions from other similar units, whether or not such units are in a contiguous area or under common control, to
determine whether such units or stations are major sources, and in the case of any oil or gas exploration or production well
(with its associated equipment), such emissions shall not be aggregated for any purpose under this section.

(B) The Administrator shall not list oil and gas production wells (with its associated equipment) as an area source category
under subsection (c) of this section, except that the Administrator may establish an area source category for oil and gas
production wells located in any metropolitan statistical area or consolidated metropolitan statistical area with a population in
excess of 1 million, if the Administrator determines that emissions of hazardous air pollutants from such wells present more
than a negligible risk of adverse effects to public health.

(5) Hydrogen sulfide

The Administrator is directed to assess the hazards to public health and the environment resulting from the emission of
hydrogen sulfide associated with the extraction of oil and natural gas resources. To the extent practicable, the assessment
shall build upon and not duplicate work conducted for an assessment pursuant to section 8002(m) of the Solid Waste Disposal
Act [42 U.S.C.A. § 6982(m) ] and shall reflect consultation with the States. The assessment shall include a review of existing
State and industry control standards, techniques and enforcement. The Administrator shall report to the Congress within 24
months after November 15, 1990, with the findings of such assessment, together with any recommendations, and shall, as
appropriate, develop and implement a control strategy for emissions of hydrogen sulfide to protect human health and the

environment, based on the findings of such assessment, using authorities under this chapter including sections 3  7411 of this
title and this section.

(6) Hydrofluoric acid

Not later than 2 years after November 15, 1990, the Administrator shall, for those regions of the country which do not have
comprehensive health and safety regulations with respect to hydrofluoric acid, complete a study of the potential hazards
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United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part A. Air Quality and Emissions Limitations (Refs & Annos)

42 U.S.C.A. § 7416

§ 7416. Retention of State authority

Currentness

Except as otherwise provided in sections 1857c-10(c), (e), and (f) (as in effect before August 7, 1977), 7543, 7545(c)(4), and
7573 of this title (preempting certain State regulation of moving sources) nothing in this chapter shall preclude or deny the
right of any State or political subdivision thereof to adopt or enforce (1) any standard or limitation respecting emissions of
air pollutants or (2) any requirement respecting control or abatement of air pollution; except that if an emission standard or
limitation is in effect under an applicable implementation plan or under section 7411 or section 7412 of this title, such State
or political subdivision may not adopt or enforce any emission standard or limitation which is less stringent than the standard
or limitation under such plan or section.

CREDIT(S)
(July 14, 1955, c. 360, Title I, § 116, formerly § 109, as added Nov. 21, 1967, Pub.L. 90-148, § 2, 81 Stat. 497, renumbered

and amended Dec. 31, 1970, Pub.L. 91-604, § 4(a), (c), 84 Stat. 1678, 1689; June 22, 1974, Pub.L. 93-319, § 6(b), 88 Stat. 259;
Nov. 16, 1977, Pub.L. 95-190, § 14(a)(24), 91 Stat. 1400.)

Notes of Decisions (8)

42 U.S.C.A. § 7416, 42 USCA § 7416
Current through P.L. 114-115 (excluding 114-94 and 114-95) approved 12-28-2015

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part C. Prevention of Significant Deterioration of Air Quality
Subpart II. Visibility Protection (Refs & Annos)

42 U.S.C.A. § 7491

§ 7491. Visibility protection for Federal class I areas

Currentness

(a) Impairment of visibility; list of areas; study and report

(1) Congress hereby declares as a national goal the prevention of any future, and the remedying of any existing, impairment of
visibility in mandatory class I Federal areas which impairment results from manmade air pollution.

(2) Not later than six months after August 7, 1977, the Secretary of the Interior in consultation with other Federal land managers
shall review all mandatory class I Federal areas and identify those where visibility is an important value of the area. From
time to time the Secretary of the Interior may revise such identifications. Not later than one year after August 7, 1977, the
Administrator shall, after consultation with the Secretary of the Interior, promulgate a list of mandatory class I Federal areas
in which he determines visibility is an important value.

(3) Not later than eighteen months after August 7, 1977, the Administrator shall complete a study and report to Congress on
available methods for implementing the national goal set forth in paragraph (1). Such report shall include recommendations for--

(A) methods for identifying, characterizing, determining, quantifying, and measuring visibility impairment in Federal areas
referred to in paragraph (1), and

(B) modeling techniques (or other methods) for determining the extent to which manmade air pollution may reasonably be
anticipated to cause or contribute to such impairment, and

(C) methods for preventing and remedying such manmade air pollution and resulting visibility impairment.

Such report shall also identify the classes or categories of sources and the types of air pollutants which, alone or in conjunction
with other sources or pollutants, may reasonably be anticipated to cause or contribute significantly to impairment of visibility.

(4) Not later than twenty-four months after August 7, 1977, and after notice and public hearing, the Administrator shall
promulgate regulations to assure (A) reasonable progress toward meeting the national goal specified in paragraph (1), and (B)
compliance with the requirements of this section.
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(b) Regulations

Regulations under subsection (a)(4) of this section shall--

(1) provide guidelines to the States, taking into account the recommendations under subsection (a)(3) of this section on
appropriate techniques and methods for implementing this section (as provided in subparagraphs (A) through (C) of such
subsection (a)(3) ), and

(2) require each applicable implementation plan for a State in which any area listed by the Administrator under subsection
(a)(2) of this section is located (or for a State the emissions from which may reasonably be anticipated to cause or contribute
to any impairment of visibility in any such area) to contain such emission limits, schedules of compliance and other measures
as may be necessary to make reasonable progress toward meeting the national goal specified in subsection (a) of this section,
including--

(A) except as otherwise provided pursuant to subsection (c) of this section, a requirement that each major stationary source
which is in existence on August 7, 1977, but which has not been in operation for more than fifteen years as of such date,
and which, as determined by the State (or the Administrator in the case of a plan promulgated under section 7410(c) of this
title) emits any air pollutant which may reasonably be anticipated to cause or contribute to any impairment of visibility in
any such area, shall procure, install, and operate, as expeditiously as practicable (and maintain thereafter) the best available
retrofit technology, as determined by the State (or the Administrator in the case of a plan promulgated under section 7410(c)
of this title) for controlling emissions from such source for the purpose of eliminating or reducing any such impairment, and

(B) a long-term (ten to fifteen years) strategy for making reasonable progress toward meeting the national goal specified
in subsection (a) of this section.

In the case of a fossil-fuel fired generating powerplant having a total generating capacity in excess of 750 megawatts,
the emission limitations required under this paragraph shall be determined pursuant to guidelines, promulgated by the
Administrator under paragraph (1).

(c) Exemptions

(1) The Administrator may, by rule, after notice and opportunity for public hearing, exempt any major stationary source from
the requirement of subsection (b)(2)(A) of this section, upon his determination that such source does not or will not, by itself
or in combination with other sources, emit any air pollutant which may reasonably be anticipated to cause or contribute to a
significant impairment of visibility in any mandatory class I Federal area.

(2) Paragraph (1) of this subsection shall not be applicable to any fossil-fuel fired powerplant with total design capacity of 750
megawatts or more, unless the owner or operator of any such plant demonstrates to the satisfaction of the Administrator that
such powerplant is located at such distance from all areas listed by the Administrator under subsection (a)(2) of this section
that such powerplant does not or will not, by itself or in combination with other sources, emit any air pollutant which may
reasonably be anticipated to cause or contribute to significant impairment of visibility in any such area.
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(3) An exemption under this subsection shall be effective only upon concurrence by the appropriate Federal land manager or
managers with the Administrator's determination under this subsection.

(d) Consultations with appropriate Federal land managers

Before holding the public hearing on the proposed revision of an applicable implementation plan to meet the requirements
of this section, the State (or the Administrator, in the case of a plan promulgated under section 7410(c) of this title) shall
consult in person with the appropriate Federal land manager or managers and shall include a summary of the conclusions and
recommendations of the Federal land managers in the notice to the public.

(e) Buffer zones

In promulgating regulations under this section, the Administrator shall not require the use of any automatic or uniform buffer
zone or zones.

(f) Nondiscretionary duty

For purposes of section 7604(a)(2) of this title, the meeting of the national goal specified in subsection (a)(1) of this section by
any specific date or dates shall not be considered a “nondiscretionary duty” of the Administrator.

(g) Definitions

For the purpose of this section--

(1) in determining reasonable progress there shall be taken into consideration the costs of compliance, the time necessary for
compliance, and the energy and nonair quality environmental impacts of compliance, and the remaining useful life of any
existing source subject to such requirements;

(2) in determining best available retrofit technology the State (or the Administrator in determining emission limitations which
reflect such technology) shall take into consideration the costs of compliance, the energy and nonair quality environmental
impacts of compliance, any existing pollution control technology in use at the source, the remaining useful life of the source,
and the degree of improvement in visibility which may reasonably be anticipated to result from the use of such technology;

(3) the term “manmade air pollution” means air pollution which results directly or indirectly from human activities;

(4) the term “as expeditiously as practicable” means as expeditiously as practicable but in no event later than five years after
the date of approval of a plan revision under this section (or the date of promulgation of such a plan revision in the case of
action by the Administrator under section 7410(c) of this title for purposes of this section);

(5) the term “mandatory class I Federal areas” means Federal areas which may not be designated as other than class I under
this part;
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(6) the terms “visibility impairment” and “impairment of visibility” shall include reduction in visual range and atmospheric
discoloration; and

(7) the term “major stationary source” means the following types of stationary sources with the potential to emit 250 tons or
more of any pollutant: fossil-fuel fired steam electric plants of more than 250 million British thermal units per hour heat input,
coal cleaning plants (thermal dryers), kraft pulp mills, Portland Cement plants, primary zinc smelters, iron and steel mill
plants, primary aluminum ore reduction plants, primary copper smelters, municipal incinerators capable of charging more
than 250 tons of refuse per day, hydrofluoric, sulfuric, and nitric acid plants, petroleum refineries, lime plants, phosphate rock
processing plants, coke oven batteries, sulfur recovery plants, carbon black plants (furnace process), primary lead smelters,
fuel conversion plants, sintering plants, secondary metal production facilities, chemical process plants, fossil-fuel boilers of
more than 250 million British thermal units per hour heat input, petroleum storage and transfer facilities with a capacity
exceeding 300,000 barrels, taconite ore processing facilities, glass fiber processing plants, charcoal production facilities.

CREDIT(S)
(July 14, 1955, c. 360, Title I, § 169A, as added Aug. 7, 1977, Pub.L. 95-95, Title I, § 128, 91 Stat. 742.)

Notes of Decisions (16)

42 U.S.C.A. § 7491, 42 USCA § 7491
Current through P.L. 114-115 (excluding 114-94 and 114-95) approved 12-28-2015

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter II. Emission Standards for Moving Sources

Part A. Motor Vehicle Emission and Fuel Standards (Refs & Annos)

42 U.S.C.A. § 7521

§ 7521. Emission standards for new motor vehicles or new motor vehicle engines

Currentness

(a) Authority of Administrator to prescribe by regulation

Except as otherwise provided in subsection (b) of this section--

(1) The Administrator shall by regulation prescribe (and from time to time revise) in accordance with the provisions of this
section, standards applicable to the emission of any air pollutant from any class or classes of new motor vehicles or new
motor vehicle engines, which in his judgment cause, or contribute to, air pollution which may reasonably be anticipated to
endanger public health or welfare. Such standards shall be applicable to such vehicles and engines for their useful life (as
determined under subsection (d) of this section, relating to useful life of vehicles for purposes of certification), whether such
vehicles and engines are designed as complete systems or incorporate devices to prevent or control such pollution.

(2) Any regulation prescribed under paragraph (1) of this subsection (and any revision thereof) shall take effect after such
period as the Administrator finds necessary to permit the development and application of the requisite technology, giving
appropriate consideration to the cost of compliance within such period.

(3)(A) In general

(i) Unless the standard is changed as provided in subparagraph (B), regulations under paragraph (1) of this subsection
applicable to emissions of hydrocarbons, carbon monoxide, oxides of nitrogen, and particulate matter from classes or
categories of heavy-duty vehicles or engines manufactured during or after model year 1983 shall contain standards which
reflect the greatest degree of emission reduction achievable through the application of technology which the Administrator
determines will be available for the model year to which such standards apply, giving appropriate consideration to cost,
energy, and safety factors associated with the application of such technology.

(ii) In establishing classes or categories of vehicles or engines for purposes of regulations under this paragraph, the
Administrator may base such classes or categories on gross vehicle weight, horsepower, type of fuel used, or other appropriate
factors.

(B) Revised standards for heavy duty trucks
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(i) On the basis of information available to the Administrator concerning the effects of air pollutants emitted from heavy-
duty vehicles or engines and from other sources of mobile source related pollutants on the public health and welfare, and
taking costs into account, the Administrator may promulgate regulations under paragraph (1) of this subsection revising any
standard promulgated under, or before the date of, the enactment of the Clean Air Act Amendments of 1990 (or previously
revised under this subparagraph) and applicable to classes or categories of heavy-duty vehicles or engines.

(ii) Effective for the model year 1998 and thereafter, the regulations under paragraph (1) of this subsection applicable to
emissions of oxides of nitrogen (NOx) from gasoline and diesel-fueled heavy duty trucks shall contain standards which

provide that such emissions may not exceed 4.0 grams per brake horsepower hour (gbh).

(C) Lead time and stability

Any standard promulgated or revised under this paragraph and applicable to classes or categories of heavy-duty vehicles or
engines shall apply for a period of no less than 3 model years beginning no earlier than the model year commencing 4 years
after such revised standard is promulgated.

(D) Rebuilding practices

The Administrator shall study the practice of rebuilding heavy-duty engines and the impact rebuilding has on engine
emissions. On the basis of that study and other information available to the Administrator, the Administrator may prescribe
requirements to control rebuilding practices, including standards applicable to emissions from any rebuilt heavy-duty engines
(whether or not the engine is past its statutory useful life), which in the Administrator's judgment cause, or contribute to, air
pollution which may reasonably be anticipated to endanger public health or welfare taking costs into account. Any regulation
shall take effect after a period the Administrator finds necessary to permit the development and application of the requisite
control measures, giving appropriate consideration to the cost of compliance within the period and energy and safety factors.

(E) Motorcycles

For purposes of this paragraph, motorcycles and motorcycle engines shall be treated in the same manner as heavy-
duty vehicles and engines (except as otherwise permitted under section 7525(f)(1) of this title) unless the Administrator
promulgates a rule reclassifying motorcycles as light-duty vehicles within the meaning of this section or unless the
Administrator promulgates regulations under subsection (a) of this section applying standards applicable to the emission of
air pollutants from motorcycles as a separate class or category. In any case in which such standards are promulgated for such
emissions from motorcycles as a separate class or category, the Administrator, in promulgating such standards, shall consider
the need to achieve equivalency of emission reductions between motorcycles and other motor vehicles to the maximum
extent practicable.

(4)(A) Effective with respect to vehicles and engines manufactured after model year 1978, no emission control device, system,
or element of design shall be used in a new motor vehicle or new motor vehicle engine for purposes of complying with
requirements prescribed under this subchapter if such device, system, or element of design will cause or contribute to an
unreasonable risk to public health, welfare, or safety in its operation or function.

(B) In determining whether an unreasonable risk exists under subparagraph (A), the Administrator shall consider, among
other factors, (i) whether and to what extent the use of any device, system, or element of design causes, increases, reduces,
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or eliminates emissions of any unregulated pollutants; (ii) available methods for reducing or eliminating any risk to public
health, welfare, or safety which may be associated with the use of such device, system, or element of design, and (iii) the
availability of other devices, systems, or elements of design which may be used to conform to requirements prescribed under
this subchapter without causing or contributing to such unreasonable risk. The Administrator shall include in the consideration
required by this paragraph all relevant information developed pursuant to section 7548 of this title.

(5)(A) If the Administrator promulgates final regulations which define the degree of control required and the test procedures
by which compliance could be determined for gasoline vapor recovery of uncontrolled emissions from the fueling of motor
vehicles, the Administrator shall, after consultation with the Secretary of Transportation with respect to motor vehicle safety,
prescribe, by regulation, fill pipe standards for new motor vehicles in order to insure effective connection between such fill
pipe and any vapor recovery system which the Administrator determines may be required to comply with such vapor recovery
regulations. In promulgating such standards the Administrator shall take into consideration limits on fill pipe diameter,
minimum design criteria for nozzle retainer lips, limits on the location of the unleaded fuel restrictors, a minimum access
zone surrounding a fill pipe, a minimum pipe or nozzle insertion angle, and such other factors as he deems pertinent.

(B) Regulations prescribing standards under subparagraph (A) shall not become effective until the introduction of the model
year for which it would be feasible to implement such standards, taking into consideration the restraints of an adequate
leadtime for design and production.

(C) Nothing in subparagraph (A) shall (i) prevent the Administrator from specifying different nozzle and fill neck sizes
for gasoline with additives and gasoline without additives or (ii) permit the Administrator to require a specific location,
configuration, modeling, or styling of the motor vehicle body with respect to the fuel tank fill neck or fill nozzle clearance
envelope.

(D) For the purpose of this paragraph, the term “fill pipe” shall include the fuel tank fill pipe, fill neck, fill inlet, and closure.

(6) Onboard vapor recovery

Within 1 year after November 15, 1990, the Administrator shall, after consultation with the Secretary of Transportation
regarding the safety of vehicle-based (“onboard”) systems for the control of vehicle refueling emissions, promulgate standards
under this section requiring that new light-duty vehicles manufactured beginning in the fourth model year after the model year
in which the standards are promulgated and thereafter shall be equipped with such systems. The standards required under this
paragraph shall apply to a percentage of each manufacturer's fleet of new light-duty vehicles beginning with the fourth model
year after the model year in which the standards are promulgated. The percentage shall be as specified in the following table:

IMPLEMENTATION SCHEDULE FOR ONBOARD VAPOR RECOVERY REQUIREMENTS
 
 
 

Model year commencing after
standards promulgated

 

Percentage*
 

Fourth..........................................................................................................................................................
 

40
 

Fifth.............................................................................................................................................................
 

80
 

After Fifth................................................................................................................................................... 100

ADD74

USCA Case #15-1363      Document #1605913            Filed: 03/28/2016      Page 79 of 219

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS7548&originatingDoc=NF9657B30AFF711D8803AE0632FEDDFBF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


§ 7521. Emission standards for new motor vehicles or new motor..., 42 USCA § 7521

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4

  
*Percentages in the table refer to a percentage of the manufacturer's sales volume.
 

The standards shall require that such systems provide a minimum evaporative emission capture efficiency of 95 percent. The
requirements of section 7511a(b)(3) of this title (relating to stage II gasoline vapor recovery) for areas classified under section
7511 of this title as moderate for ozone shall not apply after promulgation of such standards and the Administrator may, by rule,
revise or waive the application of the requirements of such section 7511a(b)(3) of this title for areas classified under section
7511 of this title as Serious, Severe, or Extreme for ozone, as appropriate, after such time as the Administrator determines that
onboard emissions control systems required under this paragraph are in widespread use throughout the motor vehicle fleet.

(b) Emissions of carbon monoxide, hydrocarbons, and oxides of nitrogen; annual report to Congress; waiver of emission
standards; research objectives

(1)(A) The regulations under subsection (a) of this section applicable to emissions of carbon monoxide and hydrocarbons from
light-duty vehicles and engines manufactured during model years 1977 through 1979 shall contain standards which provide
that such emissions from such vehicles and engines may not exceed 1.5 grams per vehicle mile of hydrocarbons and 15.0 grams
per vehicle mile of carbon monoxide. The regulations under subsection (a) of this section applicable to emissions of carbon
monoxide from light-duty vehicles and engines manufactured during the model year 1980 shall contain standards which provide
that such emissions may not exceed 7.0 grams per vehicle mile. The regulations under subsection (a) of this section applicable
to emissions of hydrocarbons from light-duty vehicles and engines manufactured during or after model year 1980 shall contain
standards which require a reduction of at least 90 percent from emissions of such pollutant allowable under the standards under
this section applicable to light-duty vehicles and engines manufactured in model year 1970. Unless waived as provided in
paragraph (5), regulations under subsection (a) of this section applicable to emissions of carbon monoxide from light-duty
vehicles and engines manufactured during or after the model year 1981 shall contain standards which require a reduction of
at least 90 percent from emissions of such pollutant allowable under the standards under this section applicable to light-duty
vehicles and engines manufactured in model year 1970.

(B) The regulations under subsection (a) of this section applicable to emissions of oxides of nitrogen from light-duty vehicles
and engines manufactured during model years 1977 through 1980 shall contain standards which provide that such emissions
from such vehicles and engines may not exceed 2.0 grams per vehicle mile. The regulations under subsection (a) of this section
applicable to emissions of oxides of nitrogen from light-duty vehicles and engines manufactured during the model year 1981
and thereafter shall contain standards which provide that such emissions from such vehicles and engines may not exceed 1.0
gram per vehicle mile. The Administrator shall prescribe standards in lieu of those required by the preceding sentence, which
provide that emissions of oxides of nitrogen may not exceed 2.0 grams per vehicle mile for any light-duty vehicle manufactured
during model years 1981 and 1982 by any manufacturer whose production, by corporate identity, for calendar year 1976 was
less than three hundred thousand light-duty motor vehicles worldwide if the Administrator determines that--

(i) the ability of such manufacturer to meet emission standards in the 1975 and subsequent model years was, and is, primarily
dependent upon technology developed by other manufacturers and purchased from such manufacturers; and

(ii) such manufacturer lacks the financial resources and technological ability to develop such technology.

(C) The Administrator may promulgate regulations under subsection (a)(1) of this section revising any standard prescribed or
previously revised under this subsection, as needed to protect public health or welfare, taking costs, energy, and safety into
account. Any revised standard shall require a reduction of emissions from the standard that was previously applicable. Any such
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KeyCite Yellow Flag - Negative Treatment

 Proposed Legislation

United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter III. General Provisions

42 U.S.C.A. § 7602

§ 7602. Definitions

Currentness

When used in this chapter--

(a) The term “Administrator” means the Administrator of the Environmental Protection Agency.

(b) The term “air pollution control agency” means any of the following:

(1) A single State agency designated by the Governor of that State as the official State air pollution control agency for
purposes of this chapter.

(2) An agency established by two or more States and having substantial powers or duties pertaining to the prevention and
control of air pollution.

(3) A city, county, or other local government health authority, or, in the case of any city, county, or other local government
in which there is an agency other than the health authority charged with responsibility for enforcing ordinances or laws
relating to the prevention and control of air pollution, such other agency.

(4) An agency of two or more municipalities located in the same State or in different States and having substantial powers
or duties pertaining to the prevention and control of air pollution.

(5) An agency of an Indian tribe.

(c) The term “interstate air pollution control agency” means--

(1) an air pollution control agency established by two or more States, or

(2) an air pollution control agency of two or more municipalities located in different States.
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(d) The term “State” means a State, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam,
and American Samoa and includes the Commonwealth of the Northern Mariana Islands.

(e) The term “person” includes an individual, corporation, partnership, association, State, municipality, political subdivision
of a State, and any agency, department, or instrumentality of the United States and any officer, agent, or employee thereof.

(f) The term “municipality” means a city, town, borough, county, parish, district, or other public body created by or pursuant
to State law.

(g) The term “air pollutant” means any air pollution agent or combination of such agents, including any physical, chemical,
biological, radioactive (including source material, special nuclear material, and byproduct material) substance or matter which
is emitted into or otherwise enters the ambient air. Such term includes any precursors to the formation of any air pollutant,
to the extent the Administrator has identified such precursor or precursors for the particular purpose for which the term “air
pollutant” is used.

(h) All language referring to effects on welfare includes, but is not limited to, effects on soils, water, crops, vegetation,
manmade materials, animals, wildlife, weather, visibility, and climate, damage to and deterioration of property, and hazards
to transportation, as well as effects on economic values and on personal comfort and well-being, whether caused by
transformation, conversion, or combination with other air pollutants.

(i) The term “Federal land manager” means, with respect to any lands in the United States, the Secretary of the department
with authority over such lands.

(j) Except as otherwise expressly provided, the terms “major stationary source” and “major emitting facility” mean any
stationary facility or source of air pollutants which directly emits, or has the potential to emit, one hundred tons per year
or more of any air pollutant (including any major emitting facility or source of fugitive emissions of any such pollutant, as
determined by rule by the Administrator).

(k) The terms “emission limitation” and “emission standard” mean a requirement established by the State or the Administrator
which limits the quantity, rate, or concentration of emissions of air pollutants on a continuous basis, including any requirement
relating to the operation or maintenance of a source to assure continuous emission reduction, and any design, equipment,

work practice or operational standard promulgated under this chapter.. 1

(l) The term “standard of performance” means a requirement of continuous emission reduction, including any requirement
relating to the operation or maintenance of a source to assure continuous emission reduction.

(m) The term “means of emission limitation” means a system of continuous emission reduction (including the use of specific
technology or fuels with specified pollution characteristics).

(n) The term “primary standard attainment date” means the date specified in the applicable implementation plan for the
attainment of a national primary ambient air quality standard for any air pollutant.
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(o) The term “delayed compliance order” means an order issued by the State or by the Administrator to an existing stationary
source, postponing the date required under an applicable implementation plan for compliance by such source with any
requirement of such plan.

(p) The term “schedule and timetable of compliance” means a schedule of required measures including an enforceable
sequence of actions or operations leading to compliance with an emission limitation, other limitation, prohibition, or standard.

(q) For purposes of this chapter, the term “applicable implementation plan” means the portion (or portions) of the
implementation plan, or most recent revision thereof, which has been approved under section 7410 of this title, or promulgated
under section 7410(c) of this title, or promulgated or approved pursuant to regulations promulgated under section 7601(d)
of this title and which implements the relevant requirements of this chapter.

(r) Indian tribe.--The term “Indian tribe” means any Indian tribe, band, nation, or other organized group or community,
including any Alaska Native village, which is Federally recognized as eligible for the special programs and services provided
by the United States to Indians because of their status as Indians.

(s) VOC.--The term “VOC” means volatile organic compound, as defined by the Administrator.

(t) PM-10.--The term “PM-10” means particulate matter with an aerodynamic diameter less than or equal to a nominal ten
micrometers, as measured by such method as the Administrator may determine.

(u) NAAQS and CTG.--The term “NAAQS” means national ambient air quality standard. The term “CTG” means a Control
Technique Guideline published by the Administrator under section 7408 of this title.

(v) NOx.--The term “NOx” means oxides of nitrogen.

(w) CO.--The term “CO” means carbon monoxide.

(x) Small source.--The term “small source” means a source that emits less than 100 tons of regulated pollutants per year,
or any class of persons that the Administrator determines, through regulation, generally lack technical ability or knowledge
regarding control of air pollution.

(y) Federal implementation plan.--The term “Federal implementation plan” means a plan (or portion thereof) promulgated
by the Administrator to fill all or a portion of a gap or otherwise correct all or a portion of an inadequacy in a State
implementation plan, and which includes enforceable emission limitations or other control measures, means or techniques
(including economic incentives, such as marketable permits or auctions of emissions allowances), and provides for attainment
of the relevant national ambient air quality standard.
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(z) Stationary source.--The term “stationary source” means generally any source of an air pollutant except those emissions
resulting directly from an internal combustion engine for transportation purposes or from a nonroad engine or nonroad vehicle
as defined in section 7550 of this title.

CREDIT(S)
(July 14, 1955, c. 360, Title III, § 302, formerly § 9, as added Dec. 17, 1963, Pub.L. 88-206, § 1, 77 Stat. 400, renumbered

Oct. 20, 1965, Pub.L. 89-272, Title I, § 101(4), 79 Stat. 992; amended Nov. 21, 1967, Pub.L. 90-148, § 2, 81 Stat. 504; Dec.
31, 1970, Pub.L. 91-604, § 15(a)(1), (c)(1), 84 Stat. 1710, 1713; Aug. 7, 1977, Pub.L. 95-95, Title II, § 218(c), Title III, § 301,
91 Stat. 761, 769; Nov. 16, 1977, Pub.L. 95-190, § 14(a)(76), 91 Stat. 1404; Nov. 15, 1990, Pub.L. 101-549, Title I, §§ 101(d)
(4), 107(a), (b), 108(j), 109(b), Title III, § 302(e), Title VII, § 709, 104 Stat. 2409, 2464, 2468, 2470, 2574, 2684.)

Notes of Decisions (11)

Footnotes
1 So in original.

42 U.S.C.A. § 7602, 42 USCA § 7602
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United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter III. General Provisions

42 U.S.C.A. § 7607

§ 7607. Administrative proceedings and judicial review

Currentness

(a) Administrative subpenas; confidentiality; witnesses

In connection with any determination under section 7410(f) of this title, or for purposes of obtaining information under section
7521(b)(4) or 7545(c)(3) of this title, any investigation, monitoring, reporting requirement, entry, compliance inspection, or

administrative enforcement proceeding under the 1  chapter (including but not limited to section 7413, section 7414, section

7420, section 7429, section 7477, section 7524, section 7525, section 7542, section 7603, or section 7606 of this title),, 2  the
Administrator may issue subpenas for the attendance and testimony of witnesses and the production of relevant papers, books,
and documents, and he may administer oaths. Except for emission data, upon a showing satisfactory to the Administrator by such
owner or operator that such papers, books, documents, or information or particular part thereof, if made public, would divulge
trade secrets or secret processes of such owner or operator, the Administrator shall consider such record, report, or information
or particular portion thereof confidential in accordance with the purposes of section 1905 of Title 18, except that such paper,
book, document, or information may be disclosed to other officers, employees, or authorized representatives of the United States
concerned with carrying out this chapter, to persons carrying out the National Academy of Sciences' study and investigation
provided for in section 7521(c) of this title, or when relevant in any proceeding under this chapter. Witnesses summoned shall
be paid the same fees and mileage that are paid witnesses in the courts of the United States. In case of contumacy or refusal

to obey a subpena served upon any person under this subparagraph 3 , the district court of the United States for any district
in which such person is found or resides or transacts business, upon application by the United States and after notice to such
person, shall have jurisdiction to issue an order requiring such person to appear and give testimony before the Administrator
to appear and produce papers, books, and documents before the Administrator, or both, and any failure to obey such order of
the court may be punished by such court as a contempt thereof.

(b) Judicial review

(1) A petition for review of action of the Administrator in promulgating any national primary or secondary ambient air quality
standard, any emission standard or requirement under section 7412 of this title, any standard of performance or requirement

under section 7411 of this title,, 2  any standard under section 7521 of this title (other than a standard required to be prescribed
under section 7521(b)(1) of this title), any determination under section 7521(b)(5) of this title, any control or prohibition under
section 7545 of this title, any standard under section 7571 of this title, any rule issued under section 7413, 7419, or under section
7420 of this title, or any other nationally applicable regulations promulgated, or final action taken, by the Administrator under
this chapter may be filed only in the United States Court of Appeals for the District of Columbia. A petition for review of the
Administrator's action in approving or promulgating any implementation plan under section 7410 of this title or section 7411(d)
of this title, any order under section 7411(j) of this title, under section 7412 of this title, under section 7419 of this title, or under
section 7420 of this title, or his action under section 1857c-10(c)(2)(A), (B), or (C) of this title (as in effect before August 7,
1977) or under regulations thereunder, or revising regulations for enhanced monitoring and compliance certification programs
under section 7414(a)(3) of this title, or any other final action of the Administrator under this chapter (including any denial or
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disapproval by the Administrator under subchapter I of this chapter) which is locally or regionally applicable may be filed only
in the United States Court of Appeals for the appropriate circuit. Notwithstanding the preceding sentence a petition for review
of any action referred to in such sentence may be filed only in the United States Court of Appeals for the District of Columbia
if such action is based on a determination of nationwide scope or effect and if in taking such action the Administrator finds
and publishes that such action is based on such a determination. Any petition for review under this subsection shall be filed
within sixty days from the date notice of such promulgation, approval, or action appears in the Federal Register, except that
if such petition is based solely on grounds arising after such sixtieth day, then any petition for review under this subsection
shall be filed within sixty days after such grounds arise. The filing of a petition for reconsideration by the Administrator of any
otherwise final rule or action shall not affect the finality of such rule or action for purposes of judicial review nor extend the
time within which a petition for judicial review of such rule or action under this section may be filed, and shall not postpone
the effectiveness of such rule or action.

(2) Action of the Administrator with respect to which review could have been obtained under paragraph (1) shall not be subject to
judicial review in civil or criminal proceedings for enforcement. Where a final decision by the Administrator defers performance
of any nondiscretionary statutory action to a later time, any person may challenge the deferral pursuant to paragraph (1).

(c) Additional evidence

In any judicial proceeding in which review is sought of a determination under this chapter required to be made on the record
after notice and opportunity for hearing, if any party applies to the court for leave to adduce additional evidence, and shows to
the satisfaction of the court that such additional evidence is material and that there were reasonable grounds for the failure to
adduce such evidence in the proceeding before the Administrator, the court may order such additional evidence (and evidence

in rebuttal thereof) to be taken before the Administrator, in such manner and upon such terms and conditions as to 4  the court
may deem proper. The Administrator may modify his findings as to the facts, or make new findings, by reason of the additional
evidence so taken and he shall file such modified or new findings, and his recommendation, if any, for the modification or
setting aside of his original determination, with the return of such additional evidence.

(d) Rulemaking

(1) This subsection applies to--

(A) the promulgation or revision of any national ambient air quality standard under section 7409 of this title,

(B) the promulgation or revision of an implementation plan by the Administrator under section 7410(c) of this title,

(C) the promulgation or revision of any standard of performance under section 7411 of this title, or emission standard or
limitation under section 7412(d) of this title, any standard under section 7412(f) of this title, or any regulation under section
7412(g)(1)(D) and (F) of this title, or any regulation under section 7412(m) or (n) of this title,

(D) the promulgation of any requirement for solid waste combustion under section 7429 of this title,

(E) the promulgation or revision of any regulation pertaining to any fuel or fuel additive under section 7545 of this title,
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(F) the promulgation or revision of any aircraft emission standard under section 7571 of this title,

(G) the promulgation or revision of any regulation under subchapter IV-A of this chapter (relating to control of acid
deposition),

(H) promulgation or revision of regulations pertaining to primary nonferrous smelter orders under section 7419 of this title
(but not including the granting or denying of any such order),

(I) promulgation or revision of regulations under subchapter VI of this chapter (relating to stratosphere and ozone protection),

(J) promulgation or revision of regulations under part C of subchapter I of this chapter (relating to prevention of significant
deterioration of air quality and protection of visibility),

(K) promulgation or revision of regulations under section 7521 of this title and test procedures for new motor vehicles or
engines under section 7525 of this title, and the revision of a standard under section 7521(a)(3) of this title,

(L) promulgation or revision of regulations for noncompliance penalties under section 7420 of this title,

(M) promulgation or revision of any regulations promulgated under section 7541 of this title (relating to warranties and
compliance by vehicles in actual use),

(N) action of the Administrator under section 7426 of this title (relating to interstate pollution abatement),

(O) the promulgation or revision of any regulation pertaining to consumer and commercial products under section 7511b(e)
of this title,

(P) the promulgation or revision of any regulation pertaining to field citations under section 7413(d)(3) of this title,

(Q) the promulgation or revision of any regulation pertaining to urban buses or the clean-fuel vehicle, clean-fuel fleet, and
clean fuel programs under part C of subchapter II of this chapter,

(R) the promulgation or revision of any regulation pertaining to nonroad engines or nonroad vehicles under section 7547
of this title,

(S) the promulgation or revision of any regulation relating to motor vehicle compliance program fees under section 7552
of this title,
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(T) the promulgation or revision of any regulation under subchapter IV-A of this chapter (relating to acid deposition),

(U) the promulgation or revision of any regulation under section 7511b(f) of this title pertaining to marine vessels, and

(V) such other actions as the Administrator may determine.

The provisions of section 553 through 557 and section 706 of Title 5 shall not, except as expressly provided in this subsection,
apply to actions to which this subsection applies. This subsection shall not apply in the case of any rule or circumstance referred
to in subparagraphs (A) or (B) of subsection 553(b) of Title 5.

(2) Not later than the date of proposal of any action to which this subsection applies, the Administrator shall establish a
rulemaking docket for such action (hereinafter in this subsection referred to as a “rule”). Whenever a rule applies only within
a particular State, a second (identical) docket shall be simultaneously established in the appropriate regional office of the
Environmental Protection Agency.

(3) In the case of any rule to which this subsection applies, notice of proposed rulemaking shall be published in the Federal
Register, as provided under section 553(b) of Title 5, shall be accompanied by a statement of its basis and purpose and shall
specify the period available for public comment (hereinafter referred to as the “comment period”). The notice of proposed
rulemaking shall also state the docket number, the location or locations of the docket, and the times it will be open to public
inspection. The statement of basis and purpose shall include a summary of--

(A) the factual data on which the proposed rule is based;

(B) the methodology used in obtaining the data and in analyzing the data; and

(C) the major legal interpretations and policy considerations underlying the proposed rule.

The statement shall also set forth or summarize and provide a reference to any pertinent findings, recommendations, and
comments by the Scientific Review Committee established under section 7409(d) of this title and the National Academy of
Sciences, and, if the proposal differs in any important respect from any of these recommendations, an explanation of the reasons
for such differences. All data, information, and documents referred to in this paragraph on which the proposed rule relies shall
be included in the docket on the date of publication of the proposed rule.

(4)(A) The rulemaking docket required under paragraph (2) shall be open for inspection by the public at reasonable times
specified in the notice of proposed rulemaking. Any person may copy documents contained in the docket. The Administrator
shall provide copying facilities which may be used at the expense of the person seeking copies, but the Administrator may
waive or reduce such expenses in such instances as the public interest requires. Any person may request copies by mail if the
person pays the expenses, including personnel costs to do the copying.

(B)(i) Promptly upon receipt by the agency, all written comments and documentary information on the proposed rule received
from any person for inclusion in the docket during the comment period shall be placed in the docket. The transcript of public
hearings, if any, on the proposed rule shall also be included in the docket promptly upon receipt from the person who transcribed
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such hearings. All documents which become available after the proposed rule has been published and which the Administrator
determines are of central relevance to the rulemaking shall be placed in the docket as soon as possible after their availability.

(ii) The drafts of proposed rules submitted by the Administrator to the Office of Management and Budget for any interagency
review process prior to proposal of any such rule, all documents accompanying such drafts, and all written comments thereon
by other agencies and all written responses to such written comments by the Administrator shall be placed in the docket no
later than the date of proposal of the rule. The drafts of the final rule submitted for such review process prior to promulgation
and all such written comments thereon, all documents accompanying such drafts, and written responses thereto shall be placed
in the docket no later than the date of promulgation.

(5) In promulgating a rule to which this subsection applies (i) the Administrator shall allow any person to submit written
comments, data, or documentary information; (ii) the Administrator shall give interested persons an opportunity for the oral
presentation of data, views, or arguments, in addition to an opportunity to make written submissions; (iii) a transcript shall be
kept of any oral presentation; and (iv) the Administrator shall keep the record of such proceeding open for thirty days after
completion of the proceeding to provide an opportunity for submission of rebuttal and supplementary information.

(6)(A) The promulgated rule shall be accompanied by (i) a statement of basis and purpose like that referred to in paragraph
(3) with respect to a proposed rule and (ii) an explanation of the reasons for any major changes in the promulgated rule from
the proposed rule.

(B) The promulgated rule shall also be accompanied by a response to each of the significant comments, criticisms, and new
data submitted in written or oral presentations during the comment period.

(C) The promulgated rule may not be based (in part or whole) on any information or data which has not been placed in the
docket as of the date of such promulgation.

(7)(A) The record for judicial review shall consist exclusively of the material referred to in paragraph (3), clause (i) of paragraph
(4)(B), and subparagraphs (A) and (B) of paragraph (6).

(B) Only an objection to a rule or procedure which was raised with reasonable specificity during the period for public comment
(including any public hearing) may be raised during judicial review. If the person raising an objection can demonstrate to the
Administrator that it was impracticable to raise such objection within such time or if the grounds for such objection arose after
the period for public comment (but within the time specified for judicial review) and if such objection is of central relevance
to the outcome of the rule, the Administrator shall convene a proceeding for reconsideration of the rule and provide the same
procedural rights as would have been afforded had the information been available at the time the rule was proposed. If the
Administrator refuses to convene such a proceeding, such person may seek review of such refusal in the United States court of
appeals for the appropriate circuit (as provided in subsection (b) of this section). Such reconsideration shall not postpone the
effectiveness of the rule. The effectiveness of the rule may be stayed during such reconsideration, however, by the Administrator
or the court for a period not to exceed three months.

(8) The sole forum for challenging procedural determinations made by the Administrator under this subsection shall be in
the United States court of appeals for the appropriate circuit (as provided in subsection (b) of this section) at the time of the
substantive review of the rule. No interlocutory appeals shall be permitted with respect to such procedural determinations. In
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reviewing alleged procedural errors, the court may invalidate the rule only if the errors were so serious and related to matters
of such central relevance to the rule that there is a substantial likelihood that the rule would have been significantly changed
if such errors had not been made.

(9) In the case of review of any action of the Administrator to which this subsection applies, the court may reverse any such
action found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; or

(D) without observance of procedure required by law, if (i) such failure to observe such procedure is arbitrary or capricious,
(ii) the requirement of paragraph (7)(B) has been met, and (iii) the condition of the last sentence of paragraph (8) is met.

(10) Each statutory deadline for promulgation of rules to which this subsection applies which requires promulgation less than
six months after date of proposal may be extended to not more than six months after date of proposal by the Administrator
upon a determination that such extension is necessary to afford the public, and the agency, adequate opportunity to carry out
the purposes of this subsection.

(11) The requirements of this subsection shall take effect with respect to any rule the proposal of which occurs after ninety
days after August 7, 1977.

(e) Other methods of judicial review not authorized

Nothing in this chapter shall be construed to authorize judicial review of regulations or orders of the Administrator under this
chapter, except as provided in this section.

(f) Costs

In any judicial proceeding under this section, the court may award costs of litigation (including reasonable attorney and expert
witness fees) whenever it determines that such award is appropriate.

(g) Stay, injunction, or similar relief in proceedings relating to noncompliance penalties

In any action respecting the promulgation of regulations under section 7420 of this title or the administration or enforcement
of section 7420 of this title no court shall grant any stay, injunctive, or similar relief before final judgment by such court in
such action.

(h) Public participation
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It is the intent of Congress that, consistent with the policy of subchapter II of chapter 5 of Title 5, the Administrator in
promulgating any regulation under this chapter, including a regulation subject to a deadline, shall ensure a reasonable period

for public participation of at least 30 days, except as otherwise expressly provided in section 5  7407(d), 7502(a), 7511(a) and
(b), and 7512(a) and (b) of this title.

CREDIT(S)
(July 14, 1955, c. 360, Title III, § 307, as added Dec. 31, 1970, Pub.L. 91-604, § 12(a), 84 Stat. 1707; amended Nov. 18,

1971, Pub.L. 92-157, Title III, § 302(a), 85 Stat. 464; June 22, 1974, Pub.L. 93-319, § 6(c), 88 Stat. 259; Aug. 7, 1977, Pub.L.
95-95, Title III, §§ 303(d), 305(a), (c), (f)-(h), 91 Stat. 772, 776, 777; Nov. 16, 1977, Pub.L. 95-190, § 14(a)(79), (80), 91 Stat.
1404; Nov. 15, 1990, Pub.L. 101-549, Title I, §§ 108(p), 110(5), Title III, § 302(g), (h), Title VII, §§ 702(c), 703, 706, 707(h),
710(b), 104 Stat. 2469, 2470, 2574, 2681-2684.)

Notes of Decisions (330)

Footnotes
1 So in original. Probably should be “this”.

2 So in original.

3 So in original. Probably should be “subsection,”.

4 So in original. The word “to” probably should not appear.

5 So in original. Probably should be “sections”.

42 U.S.C.A. § 7607, 42 USCA § 7607
Current through P.L. 114-115 (excluding 114-94 and 114-95) approved 12-28-2015

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment

 Proposed Legislation

United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter IV-A. Acid Deposition Control (Refs & Annos)

42 U.S.C.A. § 7651

§ 7651. Findings and purposes

Currentness

(a) Findings

The Congress finds that--

(1) the presence of acidic compounds and their precursors in the atmosphere and in deposition from the atmosphere represents
a threat to natural resources, ecosystems, materials, visibility, and public health;

(2) the principal sources of the acidic compounds and their precursors in the atmosphere are emissions of sulfur and nitrogen
oxides from the combustion of fossil fuels;

(3) the problem of acid deposition is of national and international significance;

(4) strategies and technologies for the control of precursors to acid deposition exist now that are economically feasible, and
improved methods are expected to become increasingly available over the next decade;

(5) current and future generations of Americans will be adversely affected by delaying measures to remedy the problem;

(6) reduction of total atmospheric loading of sulfur dioxide and nitrogen oxides will enhance protection of the public health
and welfare and the environment; and

(7) control measures to reduce precursor emissions from steam-electric generating units should be initiated without delay.

(b) Purposes

The purpose of this subchapter is to reduce the adverse effects of acid deposition through reductions in annual emissions of
sulfur dioxide of ten million tons from 1980 emission levels, and, in combination with other provisions of this chapter, of
nitrogen oxides emissions of approximately two million tons from 1980 emission levels, in the forty-eight contiguous States
and the District of Columbia. It is the intent of this subchapter to effectuate such reductions by requiring compliance by affected
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sources with prescribed emission limitations by specified deadlines, which limitations may be met through alternative methods
of compliance provided by an emission allocation and transfer system. It is also the purpose of this subchapter to encourage
energy conservation, use of renewable and clean alternative technologies, and pollution prevention as a long-range strategy,
consistent with the provisions of this subchapter, for reducing air pollution and other adverse impacts of energy production
and use.

CREDIT(S)
(July 14, 1955, c. 360, Title IV, § 401, as added Nov. 15, 1990, Pub.L. 101-549, Title IV, § 401, 104 Stat. 2584.)

42 U.S.C.A. § 7651, 42 USCA § 7651
Current through P.L. 114-115 (excluding 114-94 and 114-95) approved 12-28-2015

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter IV-A. Acid Deposition Control (Refs & Annos)

42 U.S.C.A. § 7651b

§ 7651b. Sulfur dioxide allowance program for existing and new units

Currentness

(a) Allocations of annual allowances for existing and new units

(1) For the emission limitation programs under this subchapter, the Administrator shall allocate annual allowances for the unit,
to be held or distributed by the designated representative of the owner or operator of each affected unit at an affected source in
accordance with this subchapter, in an amount equal to the annual tonnage emission limitation calculated under section 7651c,
7651d, 7651e, 7651h, or 7651i of this title except as otherwise specifically provided elsewhere in this subchapter. Except as
provided in sections 7651d(a)(2), 7651d(a)(3), 7651h and 7651i of this title, beginning January 1, 2000, the Administrator
shall not allocate annual allowances to emit sulfur dioxide pursuant to section 7651d of this title in such an amount as would
result in total annual emissions of sulfur dioxide from utility units in excess of 8.90 million tons except that the Administrator
shall not take into account unused allowances carried forward by owners and operators of affected units or by other persons
holding such allowances, following the year for which they were allocated. If necessary to meeting the restrictions imposed in
the preceding sentence, the Administrator shall reduce, pro rata, the basic Phase II allowance allocations for each unit subject
to the requirements of section 7651d of this title. Subject to the provisions of section 7651o of this title, the Administrator shall

allocate allowances for each affected unit at an affected source annually, as provided in paragraphs (2) and (3) 1  and section
7651g of this title. Except as provided in sections 7651h and 7651i of this title, the removal of an existing affected unit or source
from commercial operation at any time after November 15, 1990 (whether before or after January 1, 1995, or January 1, 2000)
shall not terminate or otherwise affect the allocation of allowances pursuant to section 7651c or 7651d of this title to which the
unit is entitled. Allowances shall be allocated by the Administrator without cost to the recipient, except for allowances sold by
the Administrator pursuant to section 7651o of this title. Not later than December 31, 1991, the Administrator shall publish a
proposed list of the basic Phase II allowance allocations, the Phase II bonus allowance allocations and, if applicable, allocations
pursuant to section 7651d(a)(3) of this title for each unit subject to the emissions limitation requirements of section 7651d of
this title for the year 2000 and the year 2010. After notice and opportunity for public comment, but not later than December 31,
1992, the Administrator shall publish a final list of such allocations, subject to the provisions of section 7651d(a)(2) of this title.
Any owner or operator of an existing unit subject to the requirements of section 7651d(b) or (c) of this title who is considering
applying for an extension of the emission limitation requirement compliance deadline for that unit from January 1, 2000, until
not later than December 31, 2000, pursuant to section 7651h of this title, shall notify the Administrator no later than March
31, 1991. Such notification shall be used as the basis for estimating the basic Phase II allowances under this subsection. Prior
to June 1, 1998, the Administrator shall publish a revised final statement of allowance allocations, subject to the provisions
of section 7651d(a)(2) of this title and taking into account the effect of any compliance date extensions granted pursuant to
section 7651h of this title on such allocations. Any person who may make an election concerning the amount of allowances to
be allocated to a unit or units shall make such election and so inform the Administrator not later than March 31, 1991, in the
case of an election under section 7651d of this title (or June 30, 1991, in the case of an election under section 7651e of this title).
If such person fails to make such election, the Administrator shall set forth for each unit owned or operated by such person,
the amount of allowances reflecting the election that would, in the judgment of the Administrator, provide the greatest benefit
for the owner or operator of the unit. If such person is a Governor who may make an election under section 7651e of this title
and the Governor fails to make an election, the Administrator shall set forth for each unit in the State the amount of allowances
reflecting the election that would, in the judgment of the Administrator, provide the greatest benefit for units in the State.
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(b) Allowance transfer system

Allowances allocated under this subchapter may be transferred among designated representatives of the owners or operators of
affected sources under this subchapter and any other person who holds such allowances, as provided by the allowance system
regulations to be promulgated by the Administrator not later than eighteen months after November 15, 1990. Such regulations
shall establish the allowance system prescribed under this section, including, but not limited to, requirements for the allocation,
transfer, and use of allowances under this subchapter. Such regulations shall prohibit the use of any allowance prior to the
calendar year for which the allowance was allocated, and shall provide, consistent with the purposes of this subchapter, for the
identification of unused allowances, and for such unused allowances to be carried forward and added to allowances allocated in
subsequent years, including allowances allocated to units subject to Phase I requirements (as described in section 7651c of this
title) which are applied to emissions limitations requirements in Phase II (as described in section 7651d of this title). Transfers
of allowances shall not be effective until written certification of the transfer, signed by a responsible official of each party to
the transfer, is received and recorded by the Administrator. Such regulations shall permit the transfer of allowances prior to
the issuance of such allowances. Recorded pre-allocation transfers shall be deducted by the Administrator from the number
of allowances which would otherwise be allocated to the transferor, and added to those allowances allocated to the transferee.
Pre-allocation transfers shall not affect the prohibition contained in this subsection against the use of allowances prior to the
year for which they are allocated.

(c) Interpollutant trading

Not later than January 1, 1994, the Administrator shall furnish to the Congress a study evaluating the environmental and
economic consequences of amending this subchapter to permit trading sulfur dioxide allowances for nitrogen oxides allowances.

(d) Allowance tracking system

(1) The Administrator shall promulgate, not later than 18 months after November 15, 1990, a system for issuing, recording, and
tracking allowances, which shall specify all necessary procedures and requirements for an orderly and competitive functioning
of the allowance system. All allowance allocations and transfers shall, upon recordation by the Administrator, be deemed a part
of each unit's permit requirements pursuant to section 7651g of this title, without any further permit review and revision.

(2) In order to insure electric reliability, such regulations shall not prohibit or affect temporary increases and decreases in
emissions within utility systems, power pools, or utilities entering into allowance pool agreements, that result from their
operations, including emergencies and central dispatch, and such temporary emissions increases and decreases shall not require
transfer of allowances among units nor shall it require recordation. The owners or operators of such units shall act through
a designated representative. Notwithstanding the preceding sentence, the total tonnage of emissions in any calendar year
(calculated at the end thereof) from all units in such a utility system, power pool, or allowance pool agreements shall not exceed
the total allowances for such units for the calendar year concerned.

(e) New utility units

After January 1, 2000, it shall be unlawful for a new utility unit to emit an annual tonnage of sulfur dioxide in excess of the
number of allowances to emit held for the unit by the unit's owner or operator. Such new utility units shall not be eligible for
an allocation of sulfur dioxide allowances under subsection (a)(1) of this section, unless the unit is subject to the provisions of
subsection (g)(2) or (3) of section 7651d of this title. New utility units may obtain allowances from any person, in accordance
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with this subchapter. The owner or operator of any new utility unit in violation of this subsection shall be liable for fulfilling
the obligations specified in section 7651j of this title.

(f) Nature of allowances

An allowance allocated under this subchapter is a limited authorization to emit sulfur dioxide in accordance with the provisions
of this subchapter. Such allowance does not constitute a property right. Nothing in this subchapter or in any other provision
of law shall be construed to limit the authority of the United States to terminate or limit such authorization. Nothing in this
section relating to allowances shall be construed as affecting the application of, or compliance with, any other provision of this
chapter to an affected unit or source, including the provisions related to applicable National Ambient Air Quality Standards
and State implementation plans. Nothing in this section shall be construed as requiring a change of any kind in any State
law regulating electric utility rates and charges or affecting any State law regarding such State regulation or as limiting State
regulation (including any prudency review) under such a State law. Nothing in this section shall be construed as modifying the
Federal Power Act [16 U.S.C.A. § 791a et seq.] or as affecting the authority of the Federal Energy Regulatory Commission
under that Act. Nothing in this subchapter shall be construed to interfere with or impair any program for competitive bidding
for power supply in a State in which such program is established. Allowances, once allocated to a person by the Administrator,
may be received, held, and temporarily or permanently transferred in accordance with this subchapter and the regulations of the
Administrator without regard to whether or not a permit is in effect under subchapter V of this chapter or section 7651g of this
title with respect to the unit for which such allowance was originally allocated and recorded. Each permit under this subchapter
and each permit issued under subchapter V of this chapter for any affected unit shall provide that the affected unit may not emit
an annual tonnage of sulfur dioxide in excess of the allowances held for that unit.

(g) Prohibition

It shall be unlawful for any person to hold, use, or transfer any allowance allocated under this subchapter, except in accordance
with regulations promulgated by the Administrator. It shall be unlawful for any affected unit to emit sulfur dioxide in excess
of the number of allowances held for that unit for that year by the owner or operator of the unit. Upon the allocation of
allowances under this subchapter, the prohibition contained in the preceding sentence shall supersede any other emission
limitation applicable under this subchapter to the units for which such allowances are allocated. Allowances may not be used
prior to the calendar year for which they are allocated. Nothing in this section or in the allowance system regulations shall
relieve the Administrator of the Administrator's permitting, monitoring and enforcement obligations under this chapter, nor
relieve affected sources of their requirements and liabilities under this chapter.

(h) Competitive bidding for power supply

Nothing in this subchapter shall be construed to interfere with or impair any program for competitive bidding for power supply
in a State in which such program is established.

(i) Applicability of antitrust laws

(1) Nothing in this section affects--

(A) the applicability of the antitrust laws to the transfer, use, or sale of allowances, or
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(B) the authority of the Federal Energy Regulatory Commission under any provision of law respecting unfair methods of
competition or anticompetitive acts or practices.

(2) As used in this section, “antitrust laws” means those Acts set forth in section 12 of Title 15.

(j) Public Utility Holding Company Act

The acquisition or disposition of allowances pursuant to this subchapter including the issuance of securities or the undertaking
of any other financing transaction in connection with such allowances shall not be subject to the provisions of the Public Utility
Holding Company Act of 1935 [15 U.S.C.A. § 79 et seq.].

CREDIT(S)
(July 14, 1955, c. 360, Title IV, § 403, as added Nov. 15, 1990, Pub.L. 101-549, Title IV, § 401, 104 Stat. 2589.)

Notes of Decisions (1)

Footnotes
1 So in original. No pars. (2) and (3) have been enacted.

42 U.S.C.A. § 7651b, 42 USCA § 7651b
Current through P.L. 114-115 (excluding 114-94 and 114-95) approved 12-28-2015

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter IV-A. Acid Deposition Control (Refs & Annos)

42 U.S.C.A. § 7651c

§ 7651c. Phase I sulfur dioxide requirements

Currentness

(a) Emission limitations

(1) After January 1, 1995, each source that includes one or more affected units listed in table A is an affected source under this
section. After January 1, 1995, it shall be unlawful for any affected unit (other than an eligible phase I unit under subsection (d)
(2) of this section) to emit sulfur dioxide in excess of the tonnage limitation stated as a total number of allowances in table A
for phase I, unless (A) the emissions reduction requirements applicable to such unit have been achieved pursuant to subsection
(b) or (d) of this section, or (B) the owner or operator of such unit holds allowances to emit not less than the unit's total annual
emissions, except that, after January 1, 2000, the emissions limitations established in this section shall be superseded by those
established in section 7651d of this title. The owner or operator of any unit in violation of this section shall be fully liable for
such violation including, but not limited to, liability for fulfilling the obligations specified in section 7651j of this title.

(2) Not later than December 31, 1991, the Administrator shall determine the total tonnage of reductions in the emissions of
sulfur dioxide from all utility units in calendar year 1995 that will occur as a result of compliance with the emissions limitation
requirements of this section, and shall establish a reserve of allowances equal in amount to the number of tons determined
thereby not to exceed a total of 3.50 million tons. In making such a determination, the Administrator shall compute for each
unit subject to the emissions limitation requirements of this section the difference between:

(A) the product of its baseline multiplied by the lesser of each unit's allowable 1985 emissions rate and its actual 1985
emissions rate, divided by 2,000, and

(B) the product of each unit's baseline multiplied by 2.50 lbs/mmBtu divided by 2,000,

and sum the computations. The Administrator shall adjust the foregoing calculation to reflect projected calendar year 1995
utilization of the units subject to the emissions limitations of this subchapter that the Administrator finds would have occurred
in the absence of the imposition of such requirements. Pursuant to subsection (d) of this section, the Administrator shall allocate
allowances from the reserve established hereinunder until the earlier of such time as all such allowances in the reserve are
allocated or December 31, 1999.

(3) In addition to allowances allocated pursuant to paragraph (1), in each calendar year beginning in 1995 and ending in 1999,
inclusive, the Administrator shall allocate for each unit on Table A that is located in the States of Illinois, Indiana, or Ohio
(other than units at Kyger Creek, Clifty Creek and Joppa Steam), allowances in an amount equal to 200,000 multiplied by the
unit's pro rata share of the total number of allowances allocated for all units on Table A in the 3 States (other than units at Kyger
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Creek, Clifty Creek, and Joppa Steam) pursuant to paragraph (1). Such allowances shall be excluded from the calculation of
the reserve under paragraph (2).

(b) Substitutions

The owner or operator of an affected unit under subsection (a) of this section may include in its section 7651g of this title permit
application and proposed compliance plan a proposal to reassign, in whole or in part, the affected unit's sulfur dioxide reduction
requirements to any other unit(s) under the control of such owner or operator. Such proposal shall specify--

(1) the designation of the substitute unit or units to which any part of the reduction obligations of subsection (a) of this section
shall be required, in addition to, or in lieu of, any original affected units designated under such subsection;

(2) the original affected unit's baseline, the actual and allowable 1985 emissions rate for sulfur dioxide, and the authorized
annual allowance allocation stated in table A;

(3) calculation of the annual average tonnage for calendar years 1985, 1986, and 1987, emitted by the substitute unit or units,

based on the baseline for each unit, as defined in section 7651a(d) 1  of this title, multiplied by the lesser of the unit's actual
or allowable 1985 emissions rate;

(4) the emissions rates and tonnage limitations that would be applicable to the original and substitute affected units under
the substitution proposal;

(5) documentation, to the satisfaction of the Administrator, that the reassigned tonnage limits will, in total, achieve the same
or greater emissions reduction than would have been achieved by the original affected unit and the substitute unit or units
without such substitution; and

(6) such other information as the Administrator may require.

(c) Administrator's action on substitution proposals

(1) The Administrator shall take final action on such substitution proposal in accordance with section 7651g(c) of this title if
the substitution proposal fulfills the requirements of this subsection. The Administrator may approve a substitution proposal in
whole or in part and with such modifications or conditions as may be consistent with the orderly functioning of the allowance
system and which will ensure the emissions reductions contemplated by this subchapter. If a proposal does not meet the
requirements of subsection (b) of this section, the Administrator shall disapprove it. The owner or operator of a unit listed in
table A shall not substitute another unit or units without the prior approval of the Administrator.

(2) Upon approval of a substitution proposal, each substitute unit, and each source with such unit, shall be deemed affected under
this subchapter, and the Administrator shall issue a permit to the original and substitute affected source and unit in accordance
with the approved substitution plan and section 7651g of this title. The Administrator shall allocate allowances for the original
and substitute affected units in accordance with the approved substitution proposal pursuant to section 7651b of this title. It
shall be unlawful for any source or unit that is allocated allowances pursuant to this section to emit sulfur dioxide in excess
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of the emissions limitation provided for in the approved substitution permit and plan unless the owner or operator of each unit

governed by the permit and approved substitution plan holds allowances to emit not less than the units 2  total annual emissions.
The owner or operator of any original or substitute affected unit operated in violation of this subsection shall be fully liable for
such violation, including liability for fulfilling the obligations specified in section 7651j of this title. If a substitution proposal
is disapproved, the Administrator shall allocate allowances to the original affected unit or units in accordance with subsection
(a) of this section.

(d) Eligible phase I extension units

(1) The owner or operator of any affected unit subject to an emissions limitation requirement under this section may petition the
Administrator in its permit application under section 7651g of this title for an extension of 2 years of the deadline for meeting
such requirement, provided that the owner or operator of any such unit holds allowances to emit not less than the unit's total
annual emissions for each of the 2 years of the period of extension. To qualify for such an extension, the affected unit must either
employ a qualifying phase I technology, or transfer its phase I emissions reduction obligation to a unit employing a qualifying
phase I technology. Such transfer shall be accomplished in accordance with a compliance plan, submitted and approved under
section 7651g of this title, that shall govern operations at all units included in the transfer, and that specifies the emissions
reduction requirements imposed pursuant to this subchapter.

(2) Such extension proposal shall--

(A) specify the unit or units proposed for designation as an eligible phase I extension unit;

(B) provide a copy of an executed contract, which may be contingent upon the Administrator approving the proposal, for the
design engineering, and construction of the qualifying phase I technology for the extension unit, or for the unit or units to
which the extension unit's emission reduction obligation is to be transferred;

(C) specify the unit's or units' baseline, actual 1985 emissions rate, allowable 1985 emissions rate, and projected utilization
for calendar years 1995 through 1999;

(D) require CEMS on both the eligible phase I extension unit or units and the transfer unit or units beginning no later than
January 1, 1995; and

(E) specify the emission limitation and number of allowances expected to be necessary for annual operation after the
qualifying phase I technology has been installed.

(3) The Administrator shall review and take final action on each extension proposal in order of receipt, consistent with section
7651g of this title, and for an approved proposal shall designate the unit or units as an eligible phase I extension unit. The
Administrator may approve an extension proposal in whole or in part, and with such modifications or conditions as may be
necessary, consistent with the orderly functioning of the allowance system, and to ensure the emissions reductions contemplated

by the 3  subchapter.
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(4) In order to determine the number of proposals eligible for allocations from the reserve under subsection (a)(2) of this section
and the number of allowances remaining available after each proposal is acted upon, the Administrator shall reduce the total
number of allowances remaining available in the reserve by the number of allowances calculated according to subparagraphs
(A), (B) and (C) until either no allowances remain available in the reserve for further allocation or all approved proposals have
been acted upon. If no allowances remain available in the reserve for further allocation before all proposals have been acted
upon by the Administrator, any pending proposals shall be disapproved. The Administrator shall calculate allowances equal to--

(A) the difference between the lesser of the average annual emissions in calendar years 1988 and 1989 or the projected
emissions tonnage for calendar year 1995 of each eligible phase I extension unit, as designated under paragraph (3), and the
product of the unit's baseline multiplied by an emission rate of 2.50 lbs/mmBtu, divided by 2,000;

(B) the difference between the lesser of the average annual emissions in calendar years 1988 and 1989 or the projected
emissions tonnage for calendar year 1996 of each eligible phase I extension unit, as designated under paragraph (3), and the
product of the unit's baseline multiplied by an emission rate of 2.50 lbs/mmBtu, divided by 2,000; and

(C) the amount by which (i) the product of each unit's baseline multiplied by an emission rate of 1.20 lbs/mmBtu, divided
by 2,000, exceeds (ii) the tonnage level specified under subparagraph (E) of paragraph (2) of this subsection multiplied by
a factor of 3.

(5) Each eligible Phase I extension unit shall receive allowances determined under subsection (a)(1) or (c) of this section. In
addition, for calendar year 1995, the Administrator shall allocate to each eligible Phase I extension unit, from the allowance
reserve created pursuant to subsection (a)(2) of this section, allowances equal to the difference between the lesser of the average
annual emissions in calendar years 1988 and 1989 or its projected emissions tonnage for calendar year 1995 and the product of
the unit's baseline multiplied by an emission rate of 2.50 lbs/mmBtu, divided by 2,000. In calendar year 1996, the Administrator
shall allocate for each eligible unit, from the allowance reserve created pursuant to subsection (a)(2) of this section, allowances
equal to the difference between the lesser of the average annual emissions in calendar years 1988 and 1989 or its projected
emissions tonnage for calendar year 1996 and the product of the unit's baseline multiplied by an emission rate of 2.50 lbs/
mmBtu, divided by 2,000. It shall be unlawful for any source or unit subject to an approved extension plan under this subsection
to emit sulfur dioxide in excess of the emissions limitations provided for in the permit and approved extension plan, unless
the owner or operator of each unit governed by the permit and approved plan holds allowances to emit not less than the unit's
total annual emissions.

(6) In addition to allowances specified in paragraph (5), the Administrator shall allocate for each eligible Phase I extension unit
employing qualifying Phase I technology, for calendar years 1997, 1998, and 1999, additional allowances, from any remaining
allowances in the reserve created pursuant to subsection (a)(2) of this section, following the reduction in the reserve provided
for in paragraph (4), not to exceed the amount by which (A) the product of each eligible unit's baseline times an emission
rate of 1.20 lbs/mmBtu, divided by 2,000, exceeds (B) the tonnage level specified under subparagraph (E) of paragraph (2)
of this subsection.

(7) After January 1, 1997, in addition to any liability under this chapter, including under section 7651j of this title, if any eligible
phase I extension unit employing qualifying phase I technology or any transfer unit under this subsection emits sulfur dioxide
in excess of the annual tonnage limitation specified in the extension plan, as approved in paragraph (3) of this subsection, the
Administrator shall, in the calendar year following such excess, deduct allowances equal to the amount of such excess from
such unit's annual allowance allocation.
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(e) Allocation of allowances

(1) In the case of a unit that receives authorization from the Governor of the State in which such unit is located to make
reductions in the emissions of sulfur dioxide prior to calendar year 1995 and that is part of a utility system that meets the
following requirements: (A) the total coal-fired generation within the utility system as a percentage of total system generation
decreased by more than 20 percent between January 1, 1980, and December 31, 1985; and (B) the weighted capacity factor of
all coal-fired units within the utility system averaged over the period from January 1, 1985, through December 31, 1987, was
below 50 percent, the Administrator shall allocate allowances under this paragraph for the unit pursuant to this subsection. The
Administrator shall allocate allowances for a unit that is an affected unit pursuant to section 7651d of this title (but is not also
an affected unit under this section) and part of a utility system that includes 1 or more affected units under section 7651d of this
title for reductions in the emissions of sulfur dioxide made during the period 1995-1999 if the unit meets the requirements of
this subsection and the requirements of the preceding sentence, except that for the purposes of applying this subsection to any
such unit, the prior year concerned as specified below, shall be any year after January 1, 1995 but prior to January 1, 2000.

(2) In the case of an affected unit under this section described in subparagraph (A), 4  the allowances allocated under this
subsection for early reductions in any prior year may not exceed the amount which (A) the product of the unit's baseline
multiplied by the unit's 1985 actual sulfur dioxide emission rate (in lbs. per mmBtu), divided by 2,000, exceeds (B) the
allowances specified for such unit in Table A. In the case of an affected unit under section 7651d of this title described in

subparagraph (A), 4  the allowances awarded under this subsection for early reductions in any prior year may not exceed the
amount by which (i) the product of the quantity of fossil fuel consumed by the unit (in mmBtu) in the prior year multiplied by the
lesser of 2.50 or the most stringent emission rate (in lbs. per mmBtu) applicable to the unit under the applicable implementation
plan, divided by 2,000, exceeds (ii) the unit's actual tonnage of sulfur dioxide emission for the prior year concerned. Allowances

allocated under this subsection for units referred to in subparagraph (A) 4  may be allocated only for emission reductions
achieved as a result of physical changes or changes in the method of operation made after November 15, 1990, including
changes in the type or quality of fossil fuel consumed.

(3) In no event shall the provisions of this paragraph 5  be interpreted as an event of force majeur 6  or a commercial

impractibility 7  or in any other way as a basis for excused nonperformance by a utility system under a coal sales contract in
effect before November 15, 1990.

TABLE A. AFFECTED SOURCES AND UNITS IN PHASE
I AND THEIR SULFUR DIOXIDE ALLOWANCES (TONS)

 
State

 Plant Name
 

Generator
 

Phase I
Allowances

 
Alabama.......................................................
 

Colbert..........................................................
 

1
 

13,570
 

  2
 

15,310
 

  3
 

15,400
 

  4
 

15,410
 

  5
 

37,180
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 E.C. Gaston..................................................
 

1
 

18,100
 

  2
 

18,540
 

  3
 

18,310
 

  4
 

19,280
 

  5
 

59,840
 

Florida..........................................................
 

Big Bend......................................................
 

1
 

28,410
 

  2
 

27,100
 

  3
 

26,740
 

 Crist..............................................................
 

6
 

19,200
 

  7
 

31,680
 

Georgia.........................................................
 

Bowen..........................................................
 

1
 

56,320
 

  2
 

54,770
 

  3
 

71,750
 

  4
 

71,740
 

 Hammond.....................................................
 

1
 

8,780
 

  2
 

9,220
 

  3
 

8,910
 

  4
 

37,640
 

 J. McDonough.............................................
 

1
 

19,910
 

  2
 

20,600
 

 Wansley........................................................
 

1
 

70,770
 

  2
 

65,430
 

 Yates............................................................
 

1
 

7,210
 

  2
 

7,040
 

  3
 

6,950
 

  4
 

8,910
 

  5
 

9,410
 

  6
 

24,760
 

  7
 

21,480
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Illinois..........................................................
 

Baldwin........................................................
 

1
 

42,010
 

  2
 

44,420
 

  3
 

42,550
 

 Coffeen.........................................................
 

1
 

11,790
 

  2
 

35,670
 

 Grand Tower................................................
 

4
 

5,910
 

 Hennepin......................................................
 

2
 

18,410
 

 Joppa Steam.................................................
 

1
 

12,590
 

  2
 

10,770
 

  3
 

12,270
 

  4
 

11,360
 

  5
 

11,420
 

  6
 

10,620
 

 Kincaid.........................................................
 

1
 

31,530
 

  2
 

33,810
 

 Meredosia.....................................................
 

3
 

13,890
 

 Vermilion.....................................................
 

2
 

8,880
 

Indiana..........................................................
 

Bailly............................................................
 

7
 

11,180
 

  8
 

15,630
 

 Breed............................................................
 

1
 

18,500
 

 Cayuga.........................................................
 

1
 

33,370
 

  2
 

34,130
 

 Clifty Creek.................................................
 

1
 

20,150
 

  2
 

19,810
 

  3
 

20,410
 

  4
 

20,080
 

  5
 

19,360
 

  6
 

20,380
 

 E.W. Stout...................................................
 

5
 

3,880
 

ADD99

USCA Case #15-1363      Document #1605913            Filed: 03/28/2016      Page 104 of 219



§ 7651c. Phase I sulfur dioxide requirements, 42 USCA § 7651c

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 8

  6
 

4,770
 

  7
 

23,610
 

 F.B. Culley...................................................
 

2
 

4,290
 

  3
 

16,970
 

 F.E. Ratts.....................................................
 

1
 

8,330
 

  2
 

8,480
 

 Gibson..........................................................
 

1
 

40,400
 

  2
 

41,010
 

  3
 

41,080
 

  4
 

40,320
 

 H.T. Pritchard..............................................
 

6
 

5,770
 

 Michigan City..............................................
 

12
 

23,310
 

 Petersburg....................................................
 

1
 

16,430
 

  2
 

32,380
 

 R. Gallagher.................................................
 

1
 

6,490
 

  2
 

7,280
 

  3
 

6,530
 

  4
 

7,650
 

 Tanners Creek..............................................
 

4
 

24,820
 

 Wabash River..............................................
 

1
 

4,000
 

  2
 

2,860
 

  3
 

3,750
 

  5
 

3,670
 

  6
 

12,280
 

 Warrick........................................................
 

4
 

26,980
 

Iowa..............................................................
 

Burlington....................................................
 

1
 

10,710
 

 Des Moines..................................................
 

7
 

2,320
 

 George Neal.................................................
 

1
 

1,290
 

 M.L. Kapp...................................................
 

2
 

13,800
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 Prairie Creek................................................
 

4
 

8,180
 

 Riverside......................................................
 

5
 

3,990
 

Kansas..........................................................
 

Quindaro......................................................
 

2
 

4,220
 

Kentucky......................................................
 

Coleman.......................................................
 

1
 

11,250
 

  2
 

12,840
 

  3
 

12,340
 

 Cooper..........................................................
 

1
 

7,450
 

  2
 

15,320
 

 E.W. Brown.................................................
 

1
 

7,110
 

  2
 

10,910
 

  3
 

26,100
 

 Elmer Smith.................................................
 

1
 

6,520
 

  2
 

14,410
 

 Ghent............................................................
 

1
 

28,410
 

 Green River.................................................
 

4
 

7,820
 

 H.L. Spurlock..............................................
 

1
 

22,780
 

 Henderson II................................................
 

1
 

13,340
 

  2
 

12,310
 

 Paradise........................................................
 

3
 

59,170
 

 Shawnee.......................................................
 

10
 

10,170
 

Maryland......................................................
 

Chalk Point..................................................
 

1
 

21,910
 

  2
 

24,330
 

 C.P. Crane....................................................
 

1
 

10,330
 

  2
 

9,230
 

 Morgantown.................................................
 

1
 

35,260
 

  2
 

38,480
 

Michigan......................................................
 

J.H. Campbell..............................................
 

1
 

19,280
 

  2
 

23,060
 

Minnesota.....................................................
 

High Bridge.................................................
 

6
 

4,270
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Mississippi...................................................
 

Jack Watson.................................................
 

4
 

17,910
 

  5
 

36,700
 

Missouri.......................................................
 

Asbury..........................................................
 

1
 

16,190
 

 James River.................................................
 

5
 

4,850
 

 Labadie.........................................................
 

1
 

40,110
 

  2
 

37,710
 

  3
 

40,310
 

  4
 

35,940
 

 Montrose......................................................
 

1
 

7,390
 

  2
 

8,200
 

  3
 

10,090
 

 New Madrid.................................................
 

1
 

28,240
 

  2
 

32,480
 

 Sibley...........................................................
 

3
 

15,580
 

 Sioux............................................................
 

1
 

22,570
 

  2
 

23,690
 

 Thomas Hill.................................................
 

1
 

10,250
 

  2
 

19,390
 

New Hampshire...........................................
 

Merrimack....................................................
 

1
 

10,190
 

  2
 

22,000
 

New Jersey...................................................
 

B.L. England................................................
 

1
 

9,060
 

  2
 

11,720
 

New York....................................................
 

Dunkirk........................................................
 

3
 

12,600
 

  4
 

14,060
 

 Greenidge.....................................................
 

4
 

7,540
 

 Milliken........................................................
 

1
 

11,170
 

  2
 

12,410
 

 Northport......................................................
 

1
 

19,810
 

  2
 

24,110
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  3
 

26,480
 

 Port Jefferson...............................................
 

3
 

10,470
 

  4
 

12,330
 

Ohio..............................................................
 

Ashtabula.....................................................
 

5
 

16,740
 

 Avon Lake...................................................
 

8
 

11,650
 

  9
 

30,480
 

 Cardinal........................................................
 

1
 

34,270
 

  2
 

38,320
 

 Conesville....................................................
 

1
 

4,210
 

  2
 

4,890
 

  3
 

5,500
 

  4
 

48,770
 

 Eastlake........................................................
 

1
 

7,800
 

  2
 

8,640
 

  3
 

10,020
 

  4
 

14,510
 

  5
 

34,070
 

 Edgewater....................................................
 

4
 

5,050
 

 Gen. J.M. Gavin..........................................
 

1
 

79,080
 

  2
 

80,560
 

 Kyger Creek.................................................
 

1
 

19,280
 

  2
 

18,560
 

  3
 

17,910
 

  4
 

18,710
 

  5
 

18,740
 

 Miami Fort...................................................
 

5
 

760
 

  6
 

11,380
 

  7
 

38,510
 

 Muskingum River........................................
 

1
 

14,880
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  2
 

14,170
 

  3
 

13,950
 

  4
 

11,780
 

  5
 

40,470
 

 Niles.............................................................
 

1
 

6,940
 

  2
 

9,100
 

 Picway..........................................................
 

5
 

4,930
 

 R.E. Burger..................................................
 

3
 

6,150
 

  4
 

10,780
 

  5
 

12,430
 

 W.H. Sammis...............................................
 

5
 

24,170
 

  6
 

39,930
 

  7
 

43,220
 

 W.C. Beckjord.............................................
 

5
 

8,950
 

  6
 

23,020
 

Pennsylvania................................................
 

Armstrong....................................................
 

1
 

14,410
 

  2
 

15,430
 

 Brunner Island.............................................
 

1
 

27,760
 

  2
 

31,100
 

  3
 

53,820
 

 Cheswick......................................................
 

1
 

39,170
 

 Conemaugh..................................................
 

1
 

59,790
 

  2
 

66,450
 

 Hatfield's Ferry............................................
 

1
 

37,830
 

  2
 

37,320
 

  3
 

40,270
 

 Martins Creek..............................................
 

1
 

12,660
 

  2
 

12,820
 

 Portland........................................................
 

1
 

5,940
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  2
 

10,230
 

 Shawville......................................................
 

1
 

10,320
 

  2
 

10,320
 

  3
 

14,220
 

  4
 

14,070
 

 Sunbury........................................................
 

3
 

8,760
 

  4
 

11,450
 

Tennessee.....................................................
 

Allen.............................................................
 

1
 

15,320
 

  2
 

16,770
 

  3
 

15,670
 

 Cumberland..................................................
 

1
 

86,700
 

  2
 

94,840
 

 Gallatin.........................................................
 

1
 

17,870
 

  2
 

17,310
 

  3
 

20,020
 

  4
 

21,260
 

 Johnsonville.................................................
 

1
 

7,790
 

  2
 

8,040
 

  3
 

8,410
 

  4
 

7,990
 

  5
 

8,240
 

  6
 

7,890
 

  7
 

8,980
 

  8
 

8,700
 

  9
 

7,080
 

  10
 

7,550
 

West Virginia...............................................
 

Albright........................................................
 

3
 

12,000
 

 Fort Martin...................................................
 

1
 

41,590
 

  2
 

41,200
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 Harrison........................................................
 

1
 

48,620
 

  2
 

46,150
 

  3
 

41,500
 

 Kammer........................................................
 

1
 

18,740
 

  2
 

19,460
 

  3
 

17,390
 

 Mitchell........................................................
 

1
 

43,980
 

  2
 

45,510
 

 Mount Storm................................................
 

1
 

43,720
 

  2
 

35,580
 

  3
 

42,430
 

Wisconsin.....................................................
 

Edgewater....................................................
 

4
 

24,750
 

 La Crosse/Genoa..........................................
 

3
 

22,700
 

 Nelson Dewey..............................................
 

1
 

6,010
 

  2
 

6,680
 

 N. Oak Creek...............................................
 

1
 

5,220
 

  2
 

5,140
 

  3
 

5,370
 

  4
 

6,320
 

 Pulliam.........................................................
 

8
 

7,510
 

 S. Oak Creek...............................................
 

5
 

9,670
 

  6
 

12,040
 

  7
 

16,180
 

  8
 

15,790
 

(f) Energy conservation and renewable energy

(1) Definitions

As used in this subsection:
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(A) Qualified energy conservation measure

The term “qualified energy conservation measure” means a cost effective measure, as identified by the Administrator in
consultation with the Secretary of Energy, that increases the efficiency of the use of electricity provided by an electric
utility to its customers.

(B) Qualified renewable energy

The term “qualified renewable energy” means energy derived from biomass, solar, geothermal, or wind as identified by
the Administrator in consultation with the Secretary of Energy.

(C) Electric utility

The term “electric utility” means any person, State agency, or Federal agency, which sells electric energy.

(2) Allowances for emissions avoided through energy conservation and renewable energy

(A) In general

The regulations under paragraph (4) of this subsection shall provide that for each ton of sulfur dioxide emissions avoided
by an electric utility, during the applicable period, through the use of qualified energy conservation measures or qualified
renewable energy, the Administrator shall allocate a single allowance to such electric utility, on a first-come-first-served
basis from the Conservation and Renewable Energy Reserve established under subsection (g) of this section, up to a total
of 300,000 allowances for allocation from such Reserve.

(B) Requirements for issuance

The Administrator shall allocate allowances to an electric utility under this subsection only if all of the following
requirements are met:

(i) Such electric utility is paying for the qualified energy conservation measures or qualified renewable energy directly
or through purchase from another person.

(ii) The emissions of sulfur dioxide avoided through the use of qualified energy conservation measures or qualified
renewable energy are quantified in accordance with regulations promulgated by the Administrator under this subsection.

(iii)(I) Such electric utility has adopted and is implementing a least cost energy conservation and electric power plan
which evaluates a range of resources, including new power supplies, energy conservation, and renewable energy
resources, in order to meet expected future demand at the lowest system cost.

(II) The qualified energy conservation measures or qualified renewable energy, or both, are consistent with that plan.
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(III) Electric utilities subject to the jurisdiction of a State regulatory authority must have such plan approved by such
authority. For electric utilities not subject to the jurisdiction of a State regulatory authority such plan shall be approved
by the entity with rate-making authority for such utility.

(iv) In the case of qualified energy conservation measures undertaken by a State regulated electric utility, the Secretary
of Energy certifies that the State regulatory authority with jurisdiction over the electric rates of such electric utility
has established rates and charges which ensure that the net income of such electric utility after implementation of
specific cost effective energy conservation measures is at least as high as such net income would have been if the energy
conservation measures had not been implemented. Upon the date of any such certification by the Secretary of Energy,
all allowances which, but for this paragraph, would have been allocated under subparagraph (A) before such date, shall
be allocated to the electric utility. This clause is not a requirement for qualified renewable energy.

(v) Such utility or any subsidiary of the utility's holding company owns or operates at least one affected unit.

(C) Period of applicability

Allowances under this subsection shall be allocated only with respect to kilowatt hours of electric energy saved by qualified
energy conservation measures or generated by qualified renewable energy after January 1, 1992 and before the earlier
of (i) December 31, 2000, or (ii) the date on which any electric utility steam generating unit owned or operated by the
electric utility to which the allowances are allocated becomes subject to this subchapter (including those sources that elect
to become affected by this subchapter, pursuant to section 7651i of this title).

(D) Determination of avoided emissions

(i) 8  Application

In order to receive allowances under this subsection, an electric utility shall make an application which--

(I) designates the qualified energy conservation measures implemented and the qualified renewable energy sources

used for purposes of avoiding emissions, 9

(II) calculates, in accordance with subparagraphs (F) and (G), the number of tons of emissions avoided by reason of
the implementation of such measures or the use of such renewable energy sources; and

(III) demonstrates that the requirements of subparagraph (B) have been met.

Such application for allowances by a State-regulated electric utility shall require approval by the State regulatory
authority with jurisdiction over such electric utility. The authority shall review the application for accuracy
and compliance with this subsection and the rules under this subsection. Electric utilities whose retail rates are
not subject to the jurisdiction of a State regulatory authority shall apply directly to the Administrator for such
approval.
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(E) Avoided emissions from qualified energy conservation measures

For the purposes of this subsection, the emission tonnage deemed avoided by reason of the implementation of qualified
energy conservation measures for any calendar year shall be a tonnage equal to the product of multiplying--

(i) the kilowatt hours that would otherwise have been supplied by the utility during such year in the absence of such
qualified energy conservation measures, by

(ii) 0.004,

and dividing by 2,000.

(F) Avoided emissions from the use of qualified renewable energy

The emissions tonnage deemed avoided by reason of the use of qualified renewable energy by an electric utility for any
calendar year shall be a tonnage equal to the product of multiplying--

(i) the actual kilowatt hours generated by, or purchased from, qualified renewable energy, by

(ii) 0.004,

and dividing by 2,000.

(G) Prohibitions

(i) No allowances shall be allocated under this subsection for the implementation of programs that are exclusively
informational or educational in nature.

(ii) No allowances shall be allocated for energy conservation measures or renewable energy that were operational before
January 1, 1992.

(3) Savings provision

Nothing in this subsection precludes a State or State regulatory authority from providing additional incentives to utilities to
encourage investment in demand-side resources.

(4) Regulations

Not later than 18 months after November 15, 1990, and in conjunction with the regulations required to be promulgated under
subsections (b) and (c) of this section, the Administrator shall, in consultation with the Secretary of Energy, promulgate
regulations under this subsection. Such regulations shall list energy conservation measures and renewable energy sources
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which may be treated as qualified energy conservation measures and qualified renewable energy for purposes of this
subsection. Allowances shall only be allocated if all requirements of this subsection and the rules promulgated to implement
this subsection are complied with. The Administrator shall review the determinations of each State regulatory authority under
this subsection to encourage consistency from electric utility to electric utility and from State to State in accordance with the
Administrator's rules. The Administrator shall publish the findings of this review no less than annually.

(g) Conservation and Renewable Energy Reserve

The Administrator shall establish a Conservation and Renewable Energy Reserve under this subsection. Beginning on January
1, 1995, the Administrator may allocate from the Conservation and Renewable Energy Reserve an amount equal to a total of
300,000 allowances for emissions of sulfur dioxide pursuant to section 7651b of this title. In order to provide 300,000 allowances
for such reserve, in each year beginning in calendar year 2000 and until calendar year 2009, inclusive, the Administrator shall
reduce each unit's basic Phase II allowance allocation on the basis of its pro rata share of 30,000 allowances. If allowances remain
in the reserve after January 2, 2010, the Administrator shall allocate such allowances for affected units under section 7651d of
this title on a pro rata basis. For purposes of this subsection, for any unit subject to the emissions limitation requirements of
section 7651d of this title, the term “pro rata basis” refers to the ratio which the reductions made in such unit's allowances in
order to establish the reserve under this subsection bears to the total of such reductions for all such units.

(h) Alternative allowance allocation for units in certain utility systems with optional baseline

(1) Optional baseline for units in certain systems

In the case of a unit subject to the emissions limitation requirements of this section which (as of November 15, 1990)--

(A) has an emission rate below 1.0 lbs/mmBtu,

(B) has decreased its sulfur dioxide emissions rate by 60 percent or greater since 1980, and

(C) is part of a utility system which has a weighted average sulfur dioxide emissions rate for all fossil fueled-fired units
below 1.0 lbs/mmBtu,

at the election of the owner or operator of such unit, the unit's baseline may be calculated (i) as provided under section

7651a(d) 10  of this title, or (ii) by utilizing the unit's average annual fuel consumption at a 60 percent capacity factor. Such
election shall be made no later than March 1, 1991.

(2) Allowance allocation

Whenever a unit referred to in paragraph (1) elects to calculate its baseline as provided in clause (ii) of paragraph (1), the
Administrator shall allocate allowances for the unit pursuant to section 7651b(a)(1) of this title, this section, and section
7651d of this title (as basic Phase II allowance allocations) in an amount equal to the baseline selected multiplied by the
lower of the average annual emission rate for such unit in 1989, or 1.0 lbs./mmBtu. Such allowance allocation shall be in
lieu of any allocation of allowances under this section and section 7651d of this title.

CREDIT(S)
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PUBLIC LAW 101-549-NOV. 15, 1990 104 STAT. 2399

Public Law 101-549
101st Congress

An Act

To amend the Clean Air Act to provide for attainment and maintenance of health Nov. 15, 1990
protective national ambient air quality standards, and for other purposes. [S. 1630]

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, Air pollution

control.

TITLE I-PROVISIONS FOR ATTAINMENT
AND MAINTENANCE OF NATIONAL AM-
BIENT AIR QUALITY STANDARDS

Sec. 101. General planning requirements.
Sec. 102. General provisions for nonattainment areas.
Sec. 103. Additional provisions for ozone nonattainment areas.
Sec. 104. Additional provisions for carbon monoxide nonattainment areas.
Sec. 105. Additional provisions for particulate matter (PM-10) nonattainment areas.
Sec. 106. Additional provisions for areas designated nonattainment for sulfur

oxides, nitrogen dioxide, and lead.
Sec. 107. Provisions related to Indian tribes.
Sec. 108. Miscellaneous provisions.
Sec. 109. Interstate pollution.
Sec. 110. Conforming amendments.
Sec. 111. Transportation system impacts on clean air.

SEC. 101. GENERAL PLANNING REQUIREMENTS. Inter-
(a) AREA DESIGNATIONS.-Section 107(d) of the Clean Air Act (42 relatons.

U.S.C. 7407(d)) is amended to read as follows:
"(d) DESIGNATIONS.-"(1) DESIGNATIONS GENERALLY.-

"(A) SUBMISSION BY GOVERNORS OF INITIAL DESIGNATIONS
FOLLOWING PROMULGATION OF NEW OR REVISED STANDARDS.-
By such date as the Administrator may reasonably require,
but not later than 1 year after promulgation of a new or
revised national ambient air quality standard for any
pollutant under section 109, the Governor of each State
shall (and at any other time the Governor of a State deems
appropriate the Governor may) submit to the Adminis-
trator a list of all areas (or portions thereof) in the State,
designating as-

"(i) nonattainment, any area that does not meet (or
that contributes to ambient air quality in a nearby area
that does not meet) the national primary or secondary
ambient air quality standard for the pollutant,

"(ii) attainment, any area (other than an area identi-
fied in clause (i)) that meets the national primary or
secondary ambient air quality standard for the pollut-
ant, or

"(iii) unclassifiable, any area that cannot be classified
on the basis of available information as meeting or not

49-139 0 - 90 - 1 (549)
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PUBLIC LAW 101-549-NOV. 15, 1990

exterior boundaries of the reservation or other areas within the
tribe's jurisdiction; and

"(C) the Indian tribe is reasonably expected to be capable, in
the judgment of the Administrator, of carrying out the func-
tions to be exercised in a manner consistent with the terms and
purposes of this Act and all applicable regulations.

"(3) The Administrator may promulgate regulations which estab-
lish the elements of tribal implementation plans and procedures for
approval or disapproval of tribal implementation plans and portions
thereof.

"(4) In any case in which the Administrator determines that the
treatment of Indian tribes as identical to States is inappropriate or
administratively infeasible, the Administrator may provide, by regu-
lation, other means by which the Administrator will directly admin-
ister such provisions so as to achieve the appropriate purpose.

"(5) Until such time as the Administrator promulgates regulations
pursuant to this subsection, the Administrator may continue to
provide financial assistance to eligible Indian tribes under section
105.".

SEC. 108. MISCELLANEOUS GUIDANCE.

(a) TRANSPORTATION PLANNING GUMANCE.-Section 108(e) of the
Clean Air Act is amended by deleting the first sentence and insert- 42 Usc 7408.
ing in lieu thereof the following: "The Administrator shall, after
consultation with the Secretary of Transportation, and after provid-
ing public notice and opportunity for comment, and with State and
local officials, within nine months after enactment of the Clean Air
Act Amendments of 1989 and periodically thereafter as necessary to
maintain a continuous transportation-air quality planning process,
update the June 1978 Transportation-Air Quality Planning Guide-
lines and publish guidance on the development and implementation
of transportation and other measures necessary to demonstrate and
maintain attainment of national ambient air quality standards.".

(b) TRANSPORTATION CONTROL MMASURES.-Section 108(f)(1) of the
Clean Air Act is amended by deleting all after "(f)" through the end
of subparagraph (A) and inserting in lieu thereof the following:

"(1) The Administrator shall publish and make available to appro- Public
priate Federal, State, and local environmental and transportation information.
agencies not later than one year after enactment of the Clean Air
Act Amendments of 1990, and from time to time thereafter-

"(A) information prepared, as appropriate, in consultation
with the Secretary of Transportation, and after providing public
notice and opportunity for comment, regarding the formulation
and emission reduction potential of transportation control
measures related to criteria pollutants and their precursors,
including, but not limited to-

"(i) programs for improved public transit;
"(ii) restriction of certain roads or lanes to, or construc-

tion of such roads or lanes for use by, passenger buses or
high occupancy vehicles;

"(iii) employer-based transportation management plans,
including incentives;

"(iv) trip-reduction ordinances;
"(v) traffic flow improvement programs that achieve

emission reductions;

104 STAT. 2465
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PUBLIC LAW 101-549-NOV. 15, 1990

"(vi) fringe and transportation corridor parking facilities
serving multiple occupancy vehicle programs or transit
service;

"(vii) programs to limit or restrict vehicle use in down-
town areas or other areas of emission concentration
particularly during periods of peak use;

"(viii) programs for the provision of all forms of high-
occupancy, shared-ride services;

"(ix) programs to limit portions of road surfaces or cer-
tain sections of the metropolitan area to the use of non-
motorized vehicles or pedestrian use, both as to time and
place;

"(x) programs for secure bicycle storage facilities and
other facilities, including bicycle lanes, for the convenience
and protection of bicyclists, in both public and private
areas;

"(xi) programs to control extended idling of vehicles;
"(xii) programs to reduce motor vehicle emissions,

consistent with title II, which are caused by extreme cold
start conditions;

"(xiii) employer-sponsored programs to permit flexible
work schedules;

"(xiv) programs and ordinances to facilitate non-auto-
mobile travel, provision and utilization of mass transit, and
to generally reduce the need for single-occupant vehicle
travel, as part of transportation planning and development
efforts of a locality, including programs and ordinances
applicable to new shopping centers, special events, and
other centers of vehicle activity;

"(xv) programs for new construction and major re-
constructions of paths, tracks or areas solely for the use by
pedestrian or other non-motorized means of transportation
when economically feasible and in the public interest. For
purposes of this clause, the Administrator shall also consult
with the Secretary of the Interior; and

"(xvi) program to encourage the voluntary removal from
use and the marketplace of pre-1980 model year light duty
vehicles and pre-1980 model light duty trucks.".

(c) RACT/BACT/LAER CLEARINGHousE..-Section 108 of the
Clean Air Act (42 U.S.C. 7408) is amended by adding the following at
the end thereof:

"(h) RACT/BACT/LAER CLEARINGHous.-The Administrator
shall make information regarding emission control technology avail-
able to the States and to the general public through a central
database. Such information shall include all control technology
information received pursuant to State plan provisions requiring
permits for sources, including operating permits for existingsources.".

(d) STATE REPORTS ON EMISSIONS-RELATED DATA.-Section 110 of
the Clean Air Act (42 U.S.C. 7410) is amended by adding the
following new subsection after subsection (o):

"(p) REPORT.-Any State shall submit, according to such schedule
as the Administrator may prescribe, such reports as the Adminis-
trator may require relating to emission reductions, vehicle miles
traveled, congestion levels, and any other information the Adminis-
trator may deem necessary to assess the development effectiveness,

104 STAT. 2466
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PUBLIC LAW 101-549-NOV. 15, 1990

need for revision, or implementation of any plan or plan revision
required under this Act.".

(e) NEw SOURCE STANDARDS OF PERFORMANE.-(1) Section
111(bXl)(B) of the Clean Air Act (42 U.S.C. 7411(bX1)(B)) is amended
as follows:

(A) Strike "120 days" and insert "one year".
(B) Strike "90 days" and insert "one year".
(C) Strike "four years" and insert "8 years".
(D) Immediately before the sentence beginning "Standards of

performance or revisions thereof' insert "Notwithstanding the
requirements of the previous sentence, the Administrator need
not review any such standard if the Administrator determines
that such review is not appropriate in light of readily available
information on the efficacy of such standard.".
(E) Add the following at the end: "When implementation and

enforcement of any requirement of this Act indicate that emis-
sion limitations and percent reductions beyond those required
by the standards promulgated under this section are achieved in
practice, the Administrator shall, when revising standards
promulgated under this section, consider the emission limita-
tions and percent reductions achieved in practice.".

(2) Section 111(f)(1) of the Clean Air Act (42 U.S.C. 7411(f)(1)) is
amended to read as follows:

"(1) For those categories of major stationary sources that the Regulations.
Administrator listed under subsection (b(1)(A) before the date of the
enactment of the Clean Air Act Amendments of 1990 and for which
regulations had not been proposed by the Administrator by such
date, the Administrator shall-

"(A) propose regulations establishing standards of perform-
ance for at least 25 percent of such categories of sources within
2 years after the date of the enactment of the Clean Air Act
Amendments of 1990;

"(B) propose regulations establishing standards of perform-
ance for at least 50 percent of such categories of sources within
4 years after the date of the enactment of the Clean Air Act
Amendments of 1990; and

"(C) propose regulations for the remaining categories of
sources within 6 years after the date of the enactment of the
Clean Air Act Amendments of 1990.".

(f) SAVINGS CLAusE.-Section 111(a)(3) of the Clean Air Act (42
U.S.C. 7411(f)(1)) is amended by adding at the end: "Nothing in title
II of this Act relating to nonroad engines shall be construed to apply
to stationary internal combustion engines.".

(g) REGULATION OF EXISTING SOURCES.-Section 111(d)(1)(A)(i) of
the Clean Air Act (42 U.S.C. 7411(d)(1)(A)(i)) is amended by striking"or 112(b)(1)(A)" and inserting "or emitted from a source category
which is regulated under section 112".

(h) CONSULTATION.-The penultimate sentence of section 121 of
the Clean Air Act (42 U.S.C. 7421) is amended to read as follows:
"The Administrator shall update as necessary the original regula- Regulations.
tions required and promulgated under this section (as in effect
immediately before the date of the enactment of the Clean Air Act
Amendments of 1990) to ensure adequate consultation.".

(i) DELEGATION.-The second sentence of section 301(a)(1) of the
Clean Air Act (42 U.S.C. 7601(a)(1)) is amended by inserting "subject
to section 307(d)" immediately following "regulations".

104 STAT. 2467
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(j) DEFINrnIoNs.-Section 302 of the Clean Air Act (42 U.S.C. 7602)
is amended as follows:

(1) Insert the following new subsections after subsection (r):
"(s) VOC.-The term 'VOC' means volatile organic compound, as

defined by the Administrator.
"(t) PM-10.-The term 'PM-10' means particulate matter with an

aerodynamic diameter less than or equal to a nominal ten microm-
eters, as measured by such method as the Administrator may
determine.

"(u) NAAQS AND CTG.-The term 'NAAQS' means national am-
bient air quality standard. The term 'CTG' means a Control Tech-
nique Guideline published by the Administrator under section 108.

"(v) NO,.-The term 'NOX' means oxides of nitrogen.
"(w) CO.-The term 'CO' means carbon monoxide.
"(X) SMALL SouRcE.-The term 'small source' means a source that

emits less than 100 tons of regulated pollutants per year, or any
class of persons that the Administrator determines, through regula-
tion, generally lack technical ability or knowledge regarding control
of air pollution.

"(y) FEDERAL IMPLEMENTATION PLAN.-The term 'Federal im-
plementation plan' means a plan (or portion thereof) promulgated
by the Administrator to fill all or a portion of a gap or otherwise
correct all or a portion of an inadequacy in a State implementation
plan, and which includes enforceable emission limitations or other
control measures, means or techniques (including economic incen-
tives, such as marketable permits or auctions of emissions allow-
ances), and provides for attainment of the relevant national ambient
air quality standard.".

(2) Section 302(g) of the Clean Air Act (42 U.S.C. 7602(g)) is
amended by adding the following at the end: "Such term includes
any precursors to the formation of any air pollutant, to the extent
the Administrator has identified such precursor or precursors for
the particular purpose for which the term 'air pollutant' is used.".

(k) POLLUTION PREVENTioN.-Section 101 of the Clean Air Act (42
U.S.C. 7401) is amended as follows:

(1) Amend subsection (a)(3) to read as follows:
"(3) that air pollution prevention (that is, the reduction or

elimination, through any measures, of the amount of pollutants
produced or created at the source) and air pollution control at
its source is the primary responsibility of States and local
governments; and".

(2) Amend subsection (b)(4) by inserting "prevention and"
immediately after "pollution".

(3) Add a new subsection (c) to read as follows:
"(c) POLLUTION PREVENTION.-A primary goal of this Act is to

encourage or otherwise promote reasonable Federal, State, and local
governmental actions, consistent with the provisions of this Act, for
pollution prevention.".

(1) Part D of title I of the Clean Air Act is amended by adding a
new subpart after subpart 5 as follows:

"Subpart 6-Savings Provisions

"Sec. 193. General savings clause.

104 STAT. 2468
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and sources subject to the provisions of this section and shall include
aggregate information from the database in each annual report. The
report shall include, but not be limited to-

"(1) a status report on standard-setting under subsections (d)
and (f);

"(2) information with respect to compliance with such stand-
ards including the costs of compliance experienced by sources in
various categories and subcategories;

"(3) development and implementation of the national urban
air toxics program; and

"(4) recommendations of the Chemical Safety and Hazard
Investigation Board with respect to the prevention and mitiga-
tion of accidental releases.".

SEC. 302. CONFORMING AMENDMENTS.
42 USC 7411. (a) Section 111(d)(1) of the Clean Air Act is amended by striking

"112(b)(1)(A)" and inserting in lieu thereof "112(b)".
(b) Section 111 of the Clean Air Act is amended by striking

paragraphs (g)(5) and (g)(6) and redesignating the succeeding para-
graphs accordingly. Such section is further amended by striking "or
section 112" in paragraph (g)(5) as redesignated in the preceding
sentence.

42 USC 7414. (c) Section 114(a) of the Clean Air Act is amended by striking "or"
after "section 111," and by inserting ", or any regulation of solid
waste combustion under section 129," after "section 112".

42 USC 7418. (d) Section 118(b) of the Clean Air Act is amended by striking
"112(c)" and inserting in lieu thereof "112(i)(4)".

42 USC 7602. (e) Section 302(k) of the Clean Air Act is amended by adding before
the period at the end thereof ", and any design, equipment, work
practice or operational standard promulgated under this Act.".

42 USC 7604. (f) Section 304(b) of the Clean Air Act is amended by striking
"112(c)(1)(B)" and inserting in lieu thereof "112(i)(3)(A) or (f)(4)".

42 USC 7607. (g) Section 307(b)(1) is amended by striking "112(c)" and inserting
in lieu thereof "112".

(h) Section 307(d)(1) is amended by inserting-
"(D) the promulgation of any requirement for solid waste

combustion under section 129,"
after subparagraph (C) and redesignating the succeeding subpara-
graphs accordingly.

42 USC 7412 SEC. 303. RISK ASSESSMENT AND MANAGEMENT COMMISSION.
note. (a) ESTABLISHMENT.-There is hereby established a Risk Assess-

ment and Management Commission (hereafter referred to in this
section as the "Commission"), which shall commence proceedings
not later than 18 months after the date of enactment of the Clean
Air Act Amendments of 1990 and which shall make a full investiga-
tion of the policy implications and appropriate uses of risk assess-
ment and risk management in regulatory programs under various
Federal laws to prevent cancer and other chronic human health
effects which may result from exposure to hazardous substances.

(b) CHARGE.-The Commission shall consider-
(1) the report of the National Academy of Sciences authorized

by section 112(o) of the Clean Air Act, the use and limitations of
risk assessment in establishing emission or effluent standards,
ambient standards, exposure standards, acceptable concentra-
tion levels, tolerances or other environmental criteria for
hazardous substances that present a risk of carcinogenic effects

104 STAT. 2574
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 60. Standards of Performance for New Stationary Sources (Refs & Annos)
Subpart B. Adoption and Submittal of State Plans for Designated Facilities (Refs & Annos)

40 C.F.R. § 60.21

§ 60.21 Definitions.

Effective: April 16, 2012
Currentness

Terms used but not defined in this subpart shall have the meaning given them in the Act and in subpart A:

(a) Designated pollutant means any air pollutant, the emissions of which are subject to a standard of performance for new
stationary sources, but for which air quality criteria have not been issued and that is not included on a list published under
section 108(a) or section 112(b)(1)(A) of the Act.

(b) Designated facility means any existing facility (see § 60.2(aa)) which emits a designated pollutant and which would be
subject to a standard of performance for that pollutant if the existing facility were an affected facility (see § 60.2(e)).

(c) Plan means a plan under section 111(d) of the Act which establishes emission standards for designated pollutants from
designated facilities and provides for the implementation and enforcement of such emission standards.

(d) Applicable plan means the plan, or most recent revision thereof, which has been approved under § 60.27(b) or promulgated
under § 60.27(d).

(e) Emission guideline means a guideline set forth in subpart C of this part, or in a final guideline document published
under § 60.22(a), which reflects the degree of emission reduction achievable through the application of the best system of
emission reduction which (taking into account the cost of such reduction) the Administrator has determined has been adequately
demonstrated for designated facilities.

(f) Emission standard means a legally enforceable regulation setting forth an allowable rate of emissions into the atmosphere,
establishing an allowance system, or prescribing equipment specifications for control of air pollution emissions.

(g) Compliance schedule means a legally enforceable schedule specifying a date or dates by which a source or category of
sources must comply with specific emission standards contained in a plan or with any increments of progress to achieve such
compliance.
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(h) Increments of progress means steps to achieve compliance which must be taken by an owner or operator of a designated
facility, including:

(1) Submittal of a final control plan for the designated facility to the appropriate air pollution control agency;

(2) Awarding of contracts for emission control systems or for process modifications, or issuance of orders for the purchase
of component parts to accomplish emission control or process modification;

(3) Initiation of on-site construction or installation of emission control equipment or process change;

(4) Completion of on-site construction or installation of emission control equipment or process change; and

(5) Final compliance.

(i) Region means an air quality control region designated under section 107 of the Act and described in part 81 of this chapter.

(j) Local agency means any local governmental agency.

(k) [Reserved by 77 FR 9447].

Credits
[70 FR 28649, May 18, 2005; 77 FR 9447, Feb. 16, 2012]

SOURCE: 36 FR 24877, Dec. 23, 1971; 40 FR 53346, Nov. 17, 1975; 50 FR 36834, Sept. 9, 1985; 52 FR 37874, Oct. 9, 1987;
53 FR 2675, Jan. 29, 1988; 57 FR 32338, July 21, 1992; 58 FR 40591, July 29, 1993; 60 FR 65384, Dec. 19, 1995; 62 FR
8328, Feb. 24, 1997; 62 FR 48379, Sept. 15, 1997; 64 FR 7463, Feb. 12, 1999; 65 FR 78275, Dec. 14, 2000; 72 FR 59204,
Oct. 19, 2007, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401 et seq.

Current through March 17, 2016; 81 FR 14401.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 60. Standards of Performance for New Stationary Sources (Refs & Annos)
Subpart B. Adoption and Submittal of State Plans for Designated Facilities (Refs & Annos)

40 C.F.R. § 60.22

§ 60.22 Publication of guideline documents, emission guidelines, and final compliance times.

Currentness

(a) Concurrently upon or after proposal of standards of performance for the control of a designated pollutant from affected
facilities, the Administrator will publish a draft guideline document containing information pertinent to control of the designated
pollutant form designated facilities. Notice of the availability of the draft guideline document will be published in the Federal
Register and public comments on its contents will be invited. After consideration of public comments and upon or after
promulgation of standards of performance for control of a designated pollutant from affected facilities, a final guideline
document will be published and notice of its availability will be published in the Federal Register.

(b) Guideline documents published under this section will provide information for the development of State plans, such as:

(1) Information concerning known or suspected endangerment of public health or welfare caused, or contributed to, by
the designated pollutant.

(2) A description of systems of emission reduction which, in the judgment of the Administrator, have been adequately
demonstrated.

(3) Information on the degree of emission reduction which is achievable with each system, together with information on
the costs and environmental effects of applying each system to designated facilities.

(4) Incremental periods of time normally expected to be necessary for the design, installation, and startup of identified
control systems.

(5) An emission guideline that reflects the application of the best system of emission reduction (considering the cost of
such reduction) that has been adequately demonstrated for designated facilities, and the time within which compliance with
emission standards of equivalent stringency can be achieved. The Administrator will specify different emission guidelines
or compliance times or both for different sizes, types, and classes of designated facilities when costs of control, physical
limitations, geographical location, or similar factors make subcategorization appropriate.

(6) Such other available information as the Administrator determines may contribute to the formulation of State plans.
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(c) Except as provided in paragraph (d)(1) of this section, the emission guidelines and compliance times referred to in paragraph
(b)(5) of this section will be proposed for comment upon publication of the draft guideline document, and after consideration
of comments will be promulgated in subpart C of this part with such modifications as may be appropriate.

(d)(1) If the Administrator determines that a designated pollutant may cause or contribute to endangerment of public welfare,
but that adverse effects on public health have not been demonstrated, he will include the determination in the draft guideline
document and in the Federal Register notice of its availability. Except as provided in paragraph (d)(2) of this section, paragraph
(c) of this section shall be inapplicable in such cases.

(2) If the Administrator determines at any time on the basis of new information that a prior determination under paragraph
(d)(1) of this section is incorrect or no longer correct, he will publish notice of the determination in the Federal Register,
revise the guideline document as necessary under paragraph (a) of this section, and propose and promulgate emission
guidelines and compliance times under paragraph (c) of this section.

Credits
[54 FR 52189, Dec. 20, 1989]

SOURCE: 36 FR 24877, Dec. 23, 1971; 40 FR 53346, Nov. 17, 1975; 50 FR 36834, Sept. 9, 1985; 52 FR 37874, Oct. 9, 1987;
53 FR 2675, Jan. 29, 1988; 57 FR 32338, July 21, 1992; 58 FR 40591, July 29, 1993; 60 FR 65384, Dec. 19, 1995; 62 FR
8328, Feb. 24, 1997; 62 FR 48379, Sept. 15, 1997; 64 FR 7463, Feb. 12, 1999; 65 FR 78275, Dec. 14, 2000; 72 FR 59204,
Oct. 19, 2007, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401 et seq.

Current through March 17, 2016; 81 FR 14401.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 60. Standards of Performance for New Stationary Sources (Refs & Annos)
Subpart B. Adoption and Submittal of State Plans for Designated Facilities (Refs & Annos)

40 C.F.R. § 60.24

§ 60.24 Emission standards and compliance schedules.

Effective: April 16, 2012
Currentness

(a) Each plan shall include emission standards and compliance schedules.

(b)(1) Emission standards shall either be based on an allowance system or prescribe allowable rates of emissions except when it
is clearly impracticable. Such cases will be identified in the guideline documents issued under § 60.22. Where emission standards
prescribing equipment specifications are established, the plan shall, to the degree possible, set forth the emission reductions
achievable by implementation of such specifications, and may permit compliance by the use of equipment determined by the
State to be equivalent to that prescribed.

(2) Test methods and procedures for determining compliance with the emission standards shall be specified in the plan.
Methods other than those specified in appendix A to this part may be specified in the plan if shown to be equivalent or
alternative methods as defined in § 60.2 (t) and (u).

(3) Emission standards shall apply to all designated facilities within the State. A plan may contain emission standards
adopted by local jurisdictions provided that the standards are enforceable by the State.

(c) Except as provided in paragraph (f) of this section, where the Administrator has determined that a designated pollutant
may cause or contribute to endangerment of public health, emission standards shall be no less stringent than the corresponding
emission guideline(s) specified in subpart C of this part, and final compliance shall be required as expeditiously as practicable
but no later than the compliance times specified in subpart C of this part.

(d) Where the Administrator has determined that a designated pollutant may cause or contribute to endangerment of public
welfare but that adverse effects on public health have not been demonstrated, States may balance the emission guidelines,
compliance times, and other information provided in the applicable guideline document against other factors of public concern
in establishing emission standards, compliance schedules, and variances. Appropriate consideration shall be given to the factors
specified in § 60.22(b) and to information presented at the public hearing(s) conducted under § 60.23(c).

(e)(1) Any compliance schedule extending more than 12 months from the date required for submittal of the plan must include
legally enforceable increments of progress to achieve compliance for each designated facility or category of facilities. Unless
otherwise specified in the applicable subpart, increments of progress must include, where practicable, each increment of progress
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specified in § 60.21(h) and must include such additional increments of progress as may be necessary to permit close and effective
supervision of progress toward final compliance.

(2) A plan may provide that compliance schedules for individual sources or categories of sources will be formulated after
plan submittal. Any such schedule shall be the subject of a public hearing held according to § 60.23 and shall be submitted
to the Administrator within 60 days after the date of adoption of the schedule but in no case later than the date prescribed
for submittal of the first semiannual report required by § 60.25(e).

(f) Unless otherwise specified in the applicable subpart on a case-by-case basis for particular designated facilities or classes
of facilities, States may provide for the application of less stringent emissions standards or longer compliance schedules than
those otherwise required by paragraph (c) of this section, provided that the State demonstrates with respect to each such facility
(or class of facilities):

(1) Unreasonable cost of control resulting from plant age, location, or basic process design;

(2) Physical impossibility of installing necessary control equipment; or

(3) Other factors specific to the facility (or class of facilities) that make application of a less stringent standard or final
compliance time significantly more reasonable.

(g) Nothing in this subpart shall be construed to preclude any State or political subdivision thereof from adopting or enforcing
(1) emission standards more stringent than emission guidelines specified in subpart C of this part or in applicable guideline
documents or (2) compliance schedules requiring final compliance at earlier times than those specified in subpart C or in
applicable guideline documents.

(h) [Reserved by 77 FR 9447]

Credits
[40 FR 53346, Nov. 17, 1975, as amended at 43 FR 8800, March 3, 1978; 60 FR 65414, Dec. 19, 1995; 62 FR 45124, Aug.
25, 1997; 65 FR 76384, Dec. 6, 2000; 70 FR 28649, May 18, 2005; 71 FR 33398, June 9, 2006; 72 FR 59204, Oct. 19, 2007;
77 FR 9447, Feb. 16, 2012]

SOURCE: 36 FR 24877, Dec. 23, 1971; 40 FR 53346, Nov. 17, 1975; 50 FR 36834, Sept. 9, 1985; 52 FR 37874, Oct. 9, 1987;
53 FR 2675, Jan. 29, 1988; 57 FR 32338, July 21, 1992; 58 FR 40591, July 29, 1993; 60 FR 65384, Dec. 19, 1995; 62 FR
8328, Feb. 24, 1997; 62 FR 48379, Sept. 15, 1997; 64 FR 7463, Feb. 12, 1999; 65 FR 78275, Dec. 14, 2000; 72 FR 59204,
Oct. 19, 2007, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401 et seq.

Current through March 17, 2016; 81 FR 14401.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment

 Proposed Regulation

Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 60. Standards of Performance for New Stationary Sources (Refs & Annos)
Subpart B. Adoption and Submittal of State Plans for Designated Facilities (Refs & Annos)

40 C.F.R. § 60.27

§ 60.27 Actions by the Administrator.

Currentness

(a) The Administrator may, whenever he determines necessary, extend the period for submission of any plan or plan revision
or portion thereof.

(b) After receipt of a plan or plan revision, the Administrator will propose the plan or revision for approval or disapproval. The
Administrator will, within four months after the date required for submission of a plan or plan revision, approve or disapprove
such plan or revision or each portion thereof.

(c) The Administrator will, after consideration of any State hearing record, promptly prepare and publish proposed regulations
setting forth a plan, or portion thereof, for a State if:

(1) The State fails to submit a plan within the time prescribed;

(2) The State fails to submit a plan revision required by § 60.23(a)(2) within the time prescribed; or

(3) The Administrator disapproves the State plan or plan revision or any portion thereof, as unsatisfactory because the
requirements of this subpart have not been met.

(d) The Administrator will, within six months after the date required for submission of a plan or plan revision, promulgate the
regulations proposed under paragraph (c) of this section with such modifications as may be appropriate unless, prior to such
promulgation, the State has adopted and submitted a plan or plan revision which the Administrator determines to be approvable.

(e)(1) Except as provided in paragraph (e)(2) of this section, regulations proposed and promulgated by the Administrator under
this section will prescribe emission standards of the same stringency as the corresponding emission guideline(s) specified in
the final guideline document published under § 60.22(a) and will require final compliance with such standards as expeditiously
as practicable but no later than the times specified in the guideline document.
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(2) Upon application by the owner or operator of a designated facility to which regulations proposed and promulgated under
this section will apply, the Administrator may provide for the application of less stringent emission standards or longer
compliance schedules than those otherwise required by this section in accordance with the criteria specified in § 60.24(f).

(f) Prior to promulgation of a plan under paragraph (d) of this section, the Administrator will provide the opportunity for at
least one public hearing in either:

(1) Each State that failed to hold a public hearing as required by § 60.23(c); or

(2) Washington, DC or an alternate location specified in the Federal Register.

Credits
[65 FR 76384, Dec. 6, 2000]

SOURCE: 36 FR 24877, Dec. 23, 1971; 40 FR 53346, Nov. 17, 1975; 50 FR 36834, Sept. 9, 1985; 52 FR 37874, Oct. 9, 1987;
53 FR 2675, Jan. 29, 1988; 57 FR 32338, July 21, 1992; 58 FR 40591, July 29, 1993; 60 FR 65384, Dec. 19, 1995; 62 FR
8328, Feb. 24, 1997; 62 FR 48379, Sept. 15, 1997; 64 FR 7463, Feb. 12, 1999; 65 FR 78275, Dec. 14, 2000; 72 FR 59204,
Oct. 19, 2007, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401 et seq.

Current through March 17, 2016; 81 FR 14401.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 60. Standards of Performance for New Stationary Sources (Refs & Annos)
Subpart Uuuu. Emission Guidelines for Greenhouse Gas Emissions and Compliance Times for
Electric Utility Generating Units (Refs & Annos)

Introduction

40 C.F.R. § 60.5736

§ 60.5736 Will the EPA impose any sanctions?

Effective: December 22, 2015
Currentness

<On Feb. 9, 2016, the Supreme Court of the United States ordered in West Virginia, et al. v. EPA, et al.,--- S.Ct. ----,
2016 WL 502947 (Mem), 2016 WL 502947, that the “Environmental Protection Agency's ‘Carbon Pollution Emission

Guidelines for Existing Stationary Sources: Electric Utility Generating Units,‘ 80 Fed. Reg. 64,662 (October 23,
2015), is stayed pending disposition of the applicants' petitions for review in the United States Court of Appeals for the
District of Columbia Circuit and disposition of the applicants' petition for a writ of certiorari, if such writ is sought.”>

 
No. The EPA will not withhold any existing federal funds from a State on account of a State's failure to submit, implement, or
enforce an approvable plan or plan revision, or to meet any other requirements under this subpart or subpart B of this part.

SOURCE: 36 FR 24877, Dec. 23, 1971; 50 FR 36834, Sept. 9, 1985; 52 FR 37874, Oct. 9, 1987; 53 FR 2675, Jan. 29, 1988;
57 FR 32338, July 21, 1992; 58 FR 40591, July 29, 1993; 60 FR 65384, Dec. 19, 1995; 62 FR 8328, Feb. 24, 1997; 62 FR
48379, Sept. 15, 1997; 64 FR 7463, Feb. 12, 1999; 65 FR 78275, Dec. 14, 2000; 72 FR 59204, Oct. 19, 2007; 80 FR 64941,
Oct. 23, 2015, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401 et seq.

Current through March 17, 2016; 81 FR 14401.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 60. Standards of Performance for New Stationary Sources (Refs & Annos)
Subpart Uuuu. Emission Guidelines for Greenhouse Gas Emissions and Compliance Times for
Electric Utility Generating Units (Refs & Annos)

State and Multi–State Plan Requirements

40 C.F.R. § 60.5740

§ 60.5740 What must I include in my federally enforceable State or multi State plan?

Effective: December 22, 2015
Currentness

<On Feb. 9, 2016, the Supreme Court of the United States ordered in West Virginia, et al. v. EPA, et al.,--- S.Ct. ----,
2016 WL 502947 (Mem), 2016 WL 502947, that the “Environmental Protection Agency's ‘Carbon Pollution Emission

Guidelines for Existing Stationary Sources: Electric Utility Generating Units,‘ 80 Fed. Reg. 64,662 (October 23,
2015), is stayed pending disposition of the applicants' petitions for review in the United States Court of Appeals for the
District of Columbia Circuit and disposition of the applicants' petition for a writ of certiorari, if such writ is sought.”>

 

(a) You must include the components described in paragraphs (a)(1) through (5) of this section in your plan submittal. The final
plan must meet the requirements and include the information required under § 60.5745.

(1) Identification of affected EGUs. Consistent with § 60.25(a), you must identify the affected EGUs covered by your
plan and all affected EGUs in your State that meet the applicability criteria in § 60.5845. In addition, you must include
an inventory of CO2 emissions from the affected EGUs during the most recent calendar year for which data is available

prior to the submission of the plan.

(2) Emission standards. You must include an identification of all emission standards for each affected EGU according to
§ 60.5775, compliance periods for each emission standard according to § 60.5770, and a demonstration that the emission
standards, when taken together, achieve the applicable CO2 emission performance rates or CO2 emission goals described

in § 60.5855. Allowance systems are an acceptable form of emission standards under this subpart.

(i) Your plan does not need to include corrective measures specified in paragraph (a)(2)(ii) of this section if your plan:

(A) Imposes emission standards on all affected EGUs that, assuming full compliance by all affected EGUs,
mathematically assure achievement of the CO2 emission performance rates in the plan for each plan period;

(B) Imposes emission standards on all affected EGUS that, assuming full compliance by all affected EGUs,
mathematically assure achievement of the CO2 emission goals; or
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(C) Imposes emission standards on all affected EGUs that, assuming full compliance by all affected EGUs, in
conjunction with applicable requirements under state law for EGUs subject to subpart TTTT of this subpart, assuming
the applicable requirements under state law are met by all EGUs subject to subpart TTTT of this subpart, achieve the
applicable mass-based CO2 emission goals plus new source CO2 emission complement allowed for in § 60.5790(b)

(5).

(ii) If your plan does not meet the requirements of (a)(2)(i) or (iii) of this section, your plan must include the requirement
for corrective measures to be implemented if triggered. Upon triggering corrective measures, if you do not already have
them included in your approved State plan, you must submit corrective measures to EPA for approval as a plan revision
per the requirements of § 60.5785(c). These corrective measures must ensure that the interim period and final period CO2

emission performance rates or CO2 emission goals are achieved by your affected EGUs, as applicable, and must achieve

additional emission reductions to offset any emission performance shortfall. Your plan must include the requirement that
corrective measures be triggered and implemented according to paragraphs (a)(2)(ii)(A) through (H) of this section.

(A) Your plan must include a trigger for an exceedance of an interim step 1 or interim step 2 CO2 emission

performance rate or CO2 emission goal by 10 percent or greater, either on average or cumulatively (if applicable).

(B) Your plan must include a trigger for an exceedance of an interim step 1 goal or interim step 2 goal of 10 percent or
greater based on either reported CO2 emissions with applied plus or minus net allowance export or import adjustments

(if applicable), or based on the adjusted CO2 emission rate (if applicable).

(C) Your plan must include a trigger for a failure to meet an interim period goal based on reported CO2 emissions

with applied plus or minus net allowance export or import adjustments (if applicable), or based on the adjusted CO2

emission rate (if applicable).

(D) Your plan must include a trigger for a failure to meet the interim period or any final reporting period CO2 emission

performance rate or CO2 emission goal, either on average or cumulatively (as applicable).

(E) Your plan must include a trigger for a failure to meet any final reporting period goal based on reported CO2

emissions with applied plus or minus net allowance export or import adjustments (if applicable).

(F) Your plan must include a trigger for a failure to meet the interim period CO2 emission performance rate or CO2

emission goal based on the adjusted CO2 emission rate (if applicable).

(G) Your plan must include a trigger for a failure to meet any final reporting period CO2 emission performance rate

or CO2 emission goal based on the adjusted CO2 emission rate (if applicable).

(H) A net allowance import adjustment represents the CO2 emissions (in tons) equal to the number of net imported

CO2 allowances. This adjustment is subtracted from reported CO2 emissions. Under this adjustment, such allowances

must be issued by a state with an emission budget trading program that only applies to affected EGUs (or affected
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EGUs plus EGUs covered by subpart TTTT of this part as applicable). A net allowance export adjustment represents
the CO2 emissions (in tons) equal to the number of net exported CO2 allowances. This adjustment is added to reported

CO2 emissions.

(iii) If your plan relies upon State measures, in addition to or in lieu of emission standards on your affected EGUs, then
the final State plan must include the requirements in paragraph (a)(3) of this section and the submittal must include the
information listed in § 60.5745(a)(6).

(iv) If your plan requires emission standards in addition to relying upon State measures, then you must demonstrate that
the emission standards and State measures, when taken together, result in the achievement of the applicable mass-based
CO2 emission goal described in § 60.5855 by your State's affected EGUs.

(3) State measures backstop. If your plan relies upon State measures, you must submit, as part of the plan in lieu of
the requirements in paragraph (a)(2)(i) and (ii) of this section, a federally enforceable backstop that includes emission
standards for affected EGUs that will be put into place, if there is a triggering event listed in paragraph (a)(3)(i) of this
section, within 18 months of the due date of the report required in § 60.5870(b). The emission standards on the affected
EGUs as part of the backstop must be able to meet either the CO2 emission performance rates or mass-based or rate-based

CO2 emission goal for your State during the interim and final periods. You must either submit, along with the backstop

emission standards, provisions to adjust the emission standards to make up for the prior emission performance shortfall,
such that no later plan revision to modify the emission standards is necessary in order to address the emission performance
shortfall, or you must submit, as part of the final plan, backstop emission standards that assure affected EGUs would
achieve your State's CO2 emission performance rates or emission goals during the interim and final periods, and then later

submit appropriate revisions to the backstop emission standards adjusting for the shortfall through the State plan revision
process described in § 60.5785. The backstop must also include the requirements in paragraphs (a)(3)(i) through (iii) of
this section, as applicable.

(i) You must include a trigger for the backstop to go into effect upon:

(A) A failure to meet a programmatic milestone;

(B) An exceedance of 10 percent or greater of an interim step 1 goal or interim step 2 goal based on reported CO2

emissions, with applied plus or minus net allowance export or import adjustments (if applicable);

(C) A failure to meet the interim period goal based on reported CO2 emissions, with applied plus or minus net

allowance export or import adjustments (if applicable); or

(D) A failure to meet any final reporting period goal based on reported CO2 emissions, with applied plus or minus

net allowance export or import adjustments (if applicable).

(ii) You may include in your plan any additional triggers so long as they do not reduce the stringency of the triggers
required under paragraph (a)(3)(i) of this section.
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(iii) You must include a schedule for implementation of the backstop once triggered, and you must identify all necessary
State administrative and technical procedures for implementing the backstop.

(4) Identification of applicable monitoring, reporting, and recordkeeping requirements for each affected EGU. You must
include in your plan all applicable monitoring, reporting and recordkeeping requirements for each affected EGU and the
requirements must be consistent with or no less stringent than the requirements specified in § 60.5860.

(5) State reporting. You must include in your plan a description of the process, contents, and schedule for State reporting
to the EPA about plan implementation and progress, including information required under § 60.5870.

(i) You must include in your plan a requirement for a report to be submitted by July 1, 2021, that demonstrates that the
State has met, or is on track to meet, the programmatic milestone steps indicated in the timeline required in § 60.5770.

(b) You must follow the requirements of subpart B of this part and demonstrate that they were met in your State plan. However,
the provisions of § 60.24(f) shall not apply.

SOURCE: 36 FR 24877, Dec. 23, 1971; 50 FR 36834, Sept. 9, 1985; 52 FR 37874, Oct. 9, 1987; 53 FR 2675, Jan. 29, 1988;
57 FR 32338, July 21, 1992; 58 FR 40591, July 29, 1993; 60 FR 65384, Dec. 19, 1995; 62 FR 8328, Feb. 24, 1997; 62 FR
48379, Sept. 15, 1997; 64 FR 7463, Feb. 12, 1999; 65 FR 78275, Dec. 14, 2000; 72 FR 59204, Oct. 19, 2007; 80 FR 64941,
Oct. 23, 2015, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401 et seq.

Current through March 17, 2016; 81 FR 14401.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 60. Standards of Performance for New Stationary Sources (Refs & Annos)
Subpart Uuuu. Emission Guidelines for Greenhouse Gas Emissions and Compliance Times for
Electric Utility Generating Units (Refs & Annos)

State and Multi–State Plan Requirements

40 C.F.R. § 60.5745

§ 60.5745 What must I include in my final plan submittal?

Effective: December 22, 2015
Currentness

<On Feb. 9, 2016, the Supreme Court of the United States ordered in West Virginia, et al. v. EPA, et al.,--- S.Ct. ----,
2016 WL 502947 (Mem), 2016 WL 502947, that the “Environmental Protection Agency's ‘Carbon Pollution Emission

Guidelines for Existing Stationary Sources: Electric Utility Generating Units,‘ 80 Fed. Reg. 64,662 (October 23,
2015), is stayed pending disposition of the applicants' petitions for review in the United States Court of Appeals for the
District of Columbia Circuit and disposition of the applicants' petition for a writ of certiorari, if such writ is sought.”>

 

(a) In addition to the components of the plan listed in § 60.5740, a final plan submittal to the EPA must include the information
in paragraphs (a)(1) through (13) of this section. This information must be submitted to the EPA as part of your final plan
submittal but will not be codified as part of the federally enforceable plan upon approval by EPA.

(1) You must include a description of your plan approach and the geographic scope of the plan (i.e., State or multi–State,
geographic boundaries related to the plan elements), including, if applicable, identification of multi–State plan participants.

(2) You must identify CO2 emission performance rates or equivalent statewide CO2 emission goals that your affected

EGUs will achieve. If the geographic scope of your plan is a single State, then you must identify CO2 emission performance

rates or emission goals according to § 60.5855. If your plan includes multiple States and you elect to set CO2 emission

goals, you must identify CO2 emission goals calculated according to § 60.5750.

(i) You must specify in the plan submittal the CO2 emission performance rates or emission goals that affected EGUs will

meet for the interim period, each interim step, and the final period (including each final reporting period) pursuant to §
60.5770.

(ii) [Reserved]

(3) You must include a demonstration that the affected EGUs covered by the plan are projected to achieve the CO2 emission

performance rates or CO2 emission goals described in § 60.5855.
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(4) You must include a demonstration that each affected EGU's emission standard is quantifiable, non-duplicative,
permanent, verifiable, and enforceable according to § 60.5775.

(5) If your plan includes emission standards on your affected EGUs sufficient to meet either the CO2 emission performance

rates or CO2 emission goals, you must include in your plan submittal the information in paragraphs (a)(5)(i) through (v)

of this section as applicable.

(i) If your plan applies separate rate-based CO2 emission standards for affected EGUs (in lbs CO2/MWh) that are equal

to or lower than the CO2 emission performance rates listed in Table 1 of this subpart or uniform rate-based CO2 emission

standards equal to or lower than the rate-based CO2 emission goals listed in Table 2 of this subpart, then no additional

demonstration is required beyond inclusion of the emission standards in the plan.

(ii) If a plan applies rate-based emission standards to individual affected EGUs at a lbs CO2/MWh rate that differs from

the CO2 emission performance rates in Table 1 of this subpart or the State's rate-based CO2 emission goal in Table 2 of

this subpart, then a further demonstration is required that the application of the CO2 emission standards will achieve the

CO2 emission performance rates or State rate-based CO2 emission goal. You must demonstrate through a projection that

the adjusted weighted average CO2 emission rate of affected EGUs, when weighted by generation (in MWh), will be equal

to or less than the CO2 emission performance rates or the rate-based CO2 emission goal. This projection must address the

interim period and the final period. The projection in the plan submittal must include the information listed in paragraph
(a)(5)(v) of this section and in addition the following:

(A) An analysis of the change in generation of affected EGUs given the compliance costs and incentives under the
application of different emission rate standards across affected EGUs in a State;

(B) A projection showing how generation is expected to shift between affected EGUs and across affected EGUs and
non-affected EGUs over time;

(C) Assumptions regarding the availability and anticipated use of the MWh of electricity generation or electricity
savings from eligible resources that can be issued ERCs;

(D) The specific calculation (or assumption) of how eligible resource MWh of electricity generation or savings are
being used in the projection to adjust the reported CO2 emission rate of affected EGUs;

(E) If a state plan provides for the ability of renewable energy resources located in states with mass-based plans to
be issued ERCs, consideration in the projection that such resources must meet geographic eligibility requirements,
consistent with § 60.5800(a); and

(F) Any other applicable assumptions used in the projection.
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(iii) If a plan establishes mass-based emission standards for affected EGUs that cumulatively do not exceed the State's
EPA–specified mass CO2 emission goal, then no additional demonstration is required beyond inclusion of the emission

standards in the plan.

(iv) If a plan applies mass-based emission standards to individual affected EGUs that cumulatively exceed the State's
EPA–specified mass CO2 emission goal, then you must include a demonstration that your mass-based emission program

will be designed such that compliance by affected EGUs would achieve the State mass-based CO2 emission goals. This

demonstration includes the information listed in paragraph (a)(5)(v) of this section.

(v) Your plan demonstration to be included in your plan submittal, if applicable, must include the information listed in
paragraphs (a)(5)(v)(A) through (L) of this section.

(A) A summary of each affected EGU's anticipated future operation characteristics, including:

(1) Annual generation;

(2) CO2 emissions;

(3) Fuel use, fuel prices (when applicable), fuel carbon content;

(4) Fixed and variable operations and maintenance costs (when applicable);

(5) Heat rates; and

(6) Electric generation capacity and capacity factors.

(B) An identification of any planned new electric generating capacity.

(C) Analytic treatment of the potential for building unplanned new electric generating capacity.

(D) A timeline for implementation of EGU–specific actions (if applicable).

(E) All wholesale electricity prices.

(F) A geographic representation appropriate for capturing impacts and/or changes in the electric system.

(G) A time period of analysis, which must extend through at least 2031.
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(H) An anticipated electricity demand forecast (MWh load and MW peak demand) at the State and regional level,
including the source and basis for these estimates, and, if appropriate, justification and documentation of underlying
assumptions that inform the development of the demand forecast (e.g., annual economic and demand growth rate or
population growth rate).

(I) A demonstration that each emission standard included in your plan meets the requirements of § 60.5775.

(J) Any ERC or emission allowance prices, when applicable.

(K) An identification of planning reserve margins.

(L) Any other applicable assumptions used in the projection.

(6) If your plan relies upon State measures, in addition to or in lieu of the emission standards required by paragraph §
60.5740(a)(2), the final State plan submittal must include the information under paragraphs (a)(5)(v) and (a)(6)(i) through
(v) of this section.

(i) You must include a description of all the State measures the State will rely upon to achieve the applicable CO2 emission

goals required under § 60.5855(e), the projected impacts of the State measures over time, the applicable State laws or
regulations related to such measures, and identification of parties or entities subject to or implementing such State measures.

(ii) You must include the schedule and milestones for the implementation of the State measures. If the State measures
in your plan submittal rely upon measures that do not have a direct effect on the CO2 emissions measured at an affected

EGU's stack, you must also demonstrate how the minimum emission, monitoring and verification (EM & V) requirements
listed under § 60.5795 that apply to those programs and projects will be met.

(iii) You must demonstrate that federally enforceable emission standards for affected EGUs in conjunction with any State
measures relied upon for your plan, are sufficient to achieve the mass-based CO2 emission goal for the interim period,

each interim step in that interim period, the final period, and each final reporting period. In addition, you must demonstrate
that each emission standard included in your plan meets the requirements of § 60.5775 and each State measure included
in your plan submittal meets the requirements of § 60.5780.

(iv) You must include a CO2 performance projection of your State measures that shows how the measures, whether alone

or in conjunction with any federally enforceable CO2 emission standards for affected EGUs, will result in the achievement

of the future CO2 performance at affected EGUs. Elements of this projection must include those specified in paragraph

(a)(5)(v) of this section, as applicable, and the following for the interim period and the final period:

(A) A baseline demand and supply forecast as well as the underlying assumptions and data sources of each forecast;
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(B) The magnitude of energy and emission impacts from all measures included in the plan and applicable assumptions;

(C) An identification of State-enforceable measures with electricity savings and RE generation, in MWh, expected
for individual and collective measures and any assumptions related to the quantification of the MWh, as applicable.

(7) Your plan submittal must include a demonstration that the reliability of the electrical grid has been considered in the
development of your plan.

(8) Your plan submittal must include a timeline with all the programmatic milestone steps the State intends to take between
the time of the State plan submittal and January 1, 2022 to ensure the plan is effective as of January 1, 2022.

(9) Your plan submittal must adequately demonstrate that your State has the legal authority (e.g., through regulations
or legislation) and funding to implement and enforce each component of the State plan submittal, including federally
enforceable emission standards for affected EGUs, and State measures as applicable.

(10) Your State plan submittal must demonstrate that each interim step goal required under § 60.5855(c), will be met and
include in its supporting documentation, if applicable, a description of the analytic process, tools, methods, and assumptions
used to make this demonstration.

(11) Your plan submittal must include certification that a hearing required under § 60.23(c)(1) on the State plan was held,
a list of witnesses and their organizational affiliations, if any, appearing at the hearing, and a brief written summary of
each presentation or written submission, pursuant to the requirements of § 60.23(d) and (f).

(12) Your plan submittal must include documentation of any conducted community outreach and community involvement,
including engagement with vulnerable communities.

(13) Your plan submittal must include supporting material for your plan including:

(i) Materials demonstrating the State's legal authority and funding to implement and enforce each component of its plan,
including emissions standards and/or State measures that the plan relies upon;

(ii) Materials supporting that the CO2 emission performance rates or CO2 emission goals will be achieved by affected

EGUs identified under the plan, according to paragraph (a)(3) of this section;

(iii) Materials supporting any calculations for CO2 emission goals calculated according to § 60.5855, if applicable; and

(iv) Any other materials necessary to support evaluation of the plan by the EPA.

(b) You must submit your final plan to the EPA electronically according to § 60.5875.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 60. Standards of Performance for New Stationary Sources (Refs & Annos)
Subpart Uuuu. Emission Guidelines for Greenhouse Gas Emissions and Compliance Times for
Electric Utility Generating Units (Refs & Annos)

State and Multi–State Plan Requirements

40 C.F.R. § 60.5770

§ 60.5770 What schedules, performance periods, and compliance periods must I include in my plan?

Effective: December 22, 2015
Currentness

<On Feb. 9, 2016, the Supreme Court of the United States ordered in West Virginia, et al. v. EPA, et al.,--- S.Ct. ----,
2016 WL 502947 (Mem), 2016 WL 502947, that the “Environmental Protection Agency's ‘Carbon Pollution Emission

Guidelines for Existing Stationary Sources: Electric Utility Generating Units,‘ 80 Fed. Reg. 64,662 (October 23,
2015), is stayed pending disposition of the applicants' petitions for review in the United States Court of Appeals for the
District of Columbia Circuit and disposition of the applicants' petition for a writ of certiorari, if such writ is sought.”>

 

(a) The affected EGUs covered by your plan must meet the CO2 emission requirements required under § 60.5855 for the interim

period, interim steps, and the final reporting periods according to paragraph (b) of this section. You must also include in your
plan compliance periods for each affected EGU regulated under the plan according to paragraphs (c) and (d) of this section.

(b) Your plan must require your affected EGUs to achieve each CO2 emission performance rate or CO2 emission goal, as

applicable, required under § 60.5855 over the periods according to paragraphs (b)(1) through (3) of this section.

(1) The interim period.

(2) Each interim step.

(3) Each final reporting period.

(c) The emission standards for affected EGUs regulated under the plan must include the following compliance periods:

(1) For the interim period, affected EGUs must have emission standards that have compliance periods that are no longer
than each interim step and are imposed for the entirety of the interim step either alone or in combination.

(2) For the final period, affected EGUs must have emission standards that have compliance periods that are no longer than
each final reporting period and are imposed for the entirety of the final reporting period either alone or in combination.
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(3) Compliance periods for each interim step and each final reporting period may take forms shorter than specified in this
regulation, provided the schedules of compliance collectively end on the same schedule as each interim step and final
reporting period.

(d) If your plan relies upon State measures in lieu of or in addition to emission standards for affected EGUs regulated under
the plan, then the performance periods must be identical to the compliance periods for affected EGUs listed in paragraphs (c)
(1) through (3) of this section.

SOURCE: 36 FR 24877, Dec. 23, 1971; 50 FR 36834, Sept. 9, 1985; 52 FR 37874, Oct. 9, 1987; 53 FR 2675, Jan. 29, 1988;
57 FR 32338, July 21, 1992; 58 FR 40591, July 29, 1993; 60 FR 65384, Dec. 19, 1995; 62 FR 8328, Feb. 24, 1997; 62 FR
48379, Sept. 15, 1997; 64 FR 7463, Feb. 12, 1999; 65 FR 78275, Dec. 14, 2000; 72 FR 59204, Oct. 19, 2007; 80 FR 64941,
Oct. 23, 2015, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401 et seq.

Current through March 17, 2016; 81 FR 14401.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 60. Standards of Performance for New Stationary Sources (Refs & Annos)
Subpart Uuuu. Emission Guidelines for Greenhouse Gas Emissions and Compliance Times for
Electric Utility Generating Units (Refs & Annos)

State and Multi–State Plan Requirements

40 C.F.R. § 60.5790

§ 60.5790 What must I do to meet my plan obligations?

Effective: December 22, 2015
Currentness

<On Feb. 9, 2016, the Supreme Court of the United States ordered in West Virginia, et al. v. EPA, et al.,--- S.Ct. ----,
2016 WL 502947 (Mem), 2016 WL 502947, that the “Environmental Protection Agency's ‘Carbon Pollution Emission

Guidelines for Existing Stationary Sources: Electric Utility Generating Units,‘ 80 Fed. Reg. 64,662 (October 23,
2015), is stayed pending disposition of the applicants' petitions for review in the United States Court of Appeals for the
District of Columbia Circuit and disposition of the applicants' petition for a writ of certiorari, if such writ is sought.”>

 

(a) To meet your plan obligations, you must demonstrate that your affected EGUs are complying with their emission standards
as specified in § 60.5740, and you must demonstrate that the emission standards on affected EGUs, alone or in conjunction with
any State measures, are resulting in achievement of the CO2 emission performance rates or statewide CO2 emission goals by

affected EGUs using the procedures in paragraphs (b) through (d) of this section. If your plan requires the use of allowances for
your affected EGUs to comply with their mass-based emission standards, you must follow the requirements under paragraph
(b) of this section and § 60.5830. If your plan requires the use of ERCs for your affected EGUs to comply with their rate-based
emission standards, you must follow the requirements under paragraphs (c) and (d) of this section and §§ 60.5795 through
60.5805.

(b) If you submit a plan that sets a mass-based emission trading program for your affected EGUs, the State plan must include
emission standards and requirements that specify the allowance system, related compliance requirements and mechanisms, and
the emission budget as appropriate. These requirements must include those listed in paragraphs (b)(1) through (5) of this section.

(1) CO2 emission monitoring, reporting, and recordkeeping requirements for affected EGUs.

(2) Requirements for State allocation of allowances consistent with § 60.5815.

(3) Requirements for tracking of allowances, from issuance through submission for compliance, consistent with § 60.5820.

(4) The process for affected EGUs to demonstrate compliance (allowance “true-up” with reported CO2 emissions)

consistent with § 60.5825.
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(5) Requirements that address potential increased CO2 emissions from new sources, beyond the emissions expected from

new sources if affected EGUs were given emission standards in the form of the subcategory-specific CO2 emission

performance rates. You may meet this requirement by requiring one of the options under paragraphs (b)(5)(i) through (iii)
of this section.

(i) You may include, as part of your plan's supporting documentation, requirements enforceable as a matter of State law
regulating CO2 emissions from EGUs covered by subpart TTTT of this part under the mass-based CO2 goal plus new

source CO2 emission complement applicable to your State in Table 4 of this subpart. If you choose this option, the term

“mass-based CO2 goal plus new source CO2 emission complement” shall apply rather than “CO2 mass-based goal” and

the term “CO2 emission goal” shall include “mass-based CO2 goal plus new source CO2 emission complement” in these

emission guidelines.

(ii) You may include requirements in your State plan for emission budget allowance allocation methods that align incentives
to generate to affected EGUs or EGUs covered by subpart TTTT of this part that result in the affected EGUs meeting the
mass-based CO2 emission goal;

(iii) You may submit for the EPA's approval, an equivalent method which requires affected EGUs to meet the mass-based
CO2 emission goal. The EPA will evaluate the approvability of such an alternative method on a case by case basis.

(c) If you submit a plan that sets rate-based emission standards on your affected EGUs, to meet the requirements of § 60.5775,
you must follow the requirements in paragraphs (c)(1) through (4) of this section.

(1) You must require the owner or operator of each affected EGU covered by your plan to calculate an adjusted CO2

emission rate to demonstrate compliance with its emission standard by factoring stack emissions and any ERCs into the
following equation:

Where:

CO2 emission rate = An affected EGU's adjusted CO2 emission rate that will be used to determine compliance with the applicable

CO2 emission standard.

MCO2 = Measured CO2 mass in units of pounds (lbs) summed over the compliance period for an affected EGU.

MWhop = Total net energy output over the compliance period for an affected EGU in units of MWh.

MWhERC = ERC replacement generation for an affected EGU in units of MWh (ERCs are denominated in whole integers as

specified in paragraph (d) of this section).
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(2) Your plan must specify that an ERC qualifies for the compliance demonstration specified in paragraph (c)(1) of this
section if the ERC meets the requirements of paragraphs (c)(2)(i) through (iv) of this section.

(i) An ERC must have a unique serial number.

(ii) An ERC must represent one MWh of actual energy generated or saved with zero associated CO2 emissions.

(iii) An ERC must only be issued to an eligible resource that meets the requirements of § 60.5800 or to an affected EGU that
meets the requirements of § 60.5795 and must only be issued by a State or its State agent through an EPA–approved ERC
tracking system that meets the requirements of § 60.5810, or by the EPA through an EPA–administered tracking system.

(iv) An ERC must be surrendered and retired only once for purpose of compliance with this regulation through an EPA–
approved ERC tracking system that meets the requirements of § 60.5810, or by the EPA through an EPA–administered
tracking system.

(3) Your plan must specify that an ERC does not qualify for the compliance demonstration specified in paragraph (c)(1)
of this section if it does not meet the requirements of paragraph (c)(2) of this section or if any State has used that same
ERC for purposes of demonstrating achievement of a CO2 emission performance rate or CO2 emission goal. The plan

must additionally include provisions that address requirements for revocation or adjustment that apply if an ERC issued
by the State is subsequently found to have been improperly issued.

(4) Your plan must include provisions either allowing for or restricting banking of ERCs between compliance periods
for affected EGUs, and provisions not allowing any borrowing of any ERCs from future compliance periods by affected
EGUs or eligible resources.

SOURCE: 36 FR 24877, Dec. 23, 1971; 50 FR 36834, Sept. 9, 1985; 52 FR 37874, Oct. 9, 1987; 53 FR 2675, Jan. 29, 1988;
57 FR 32338, July 21, 1992; 58 FR 40591, July 29, 1993; 60 FR 65384, Dec. 19, 1995; 62 FR 8328, Feb. 24, 1997; 62 FR
48379, Sept. 15, 1997; 64 FR 7463, Feb. 12, 1999; 65 FR 78275, Dec. 14, 2000; 72 FR 59204, Oct. 19, 2007; 80 FR 64941,
Oct. 23, 2015, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401 et seq.

Current through March 17, 2016; 81 FR 14401.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 60. Standards of Performance for New Stationary Sources (Refs & Annos)
Subpart Uuuu. Emission Guidelines for Greenhouse Gas Emissions and Compliance Times for
Electric Utility Generating Units (Refs & Annos)

Emission Rate Credit Requirements

40 C.F.R. § 60.5800

§ 60.5800 What other resources qualify for issuance of ERCs?

Effective: December 22, 2015
Currentness

<On Feb. 9, 2016, the Supreme Court of the United States ordered in West Virginia, et al. v. EPA, et al.,--- S.Ct. ----,
2016 WL 502947 (Mem), 2016 WL 502947, that the “Environmental Protection Agency's ‘Carbon Pollution Emission

Guidelines for Existing Stationary Sources: Electric Utility Generating Units,‘ 80 Fed. Reg. 64,662 (October 23,
2015), is stayed pending disposition of the applicants' petitions for review in the United States Court of Appeals for the
District of Columbia Circuit and disposition of the applicants' petition for a writ of certiorari, if such writ is sought.”>

 

(a) ERCs may only be issued for generation or savings produced on or after January 1, 2022, to a resource that qualifies as an
eligible resource because it meets each of the requirements in paragraphs (a)(1) through (4) of this section.

(1) Resources qualifying for eligibility only include resources that increased installed electrical generation nameplate
capacity, or implemented new electrical savings measures, on or after January 1, 2013. If a resource had a nameplate
capacity uprate, ERCs may be issued only for the difference in generation between its uprated nameplate capacity and its
nameplate capacity prior to the uprate. ERCs must not be issued for generation for an uprate that followed a derate that
occurred on or after January 1, 2013. A resource that is relicensed or receives a license extension is considered existing
capacity and is not an eligible resource, unless it receives a capacity uprate as a result of the relicensing process that is
reflected in its relicensed permit. In such a case, only the difference in nameplate capacity between its relicensed permit
and its prior permit is eligible to be issued ERCs.

(2) The resource must be connected to, and deliver energy to or save electricity on, the electric grid in the contiguous
United States.

(3) The resource must be located in either:

(i) A State whose affected EGUs are subject to rate-based emission standards pursuant to this regulation; or

(ii) A State with a mass-based CO2 emission goal, and the resource can demonstrate (e.g., through a power purchase

agreement or contract for delivery) that the electricity generated is delivered with the intention to meet load in a State
with affected EGUs which are subject to rate-based emission standards pursuant to this regulation, and was treated as
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a generation resource used to serve regional load that included the State whose affected EGUs are subject to rate-based
emission standards. Notwithstanding any other provision of paragraph (a)(4) of this section, the only type of eligible
resource in the State with mass-based emission standards is renewable generating technologies listed in (a)(4)(i) of this
section.

(4) The resource falls into one of the following categories of resources:

(i) Renewable electric generating technologies using one of the following renewable energy resources: Wind, solar,
geothermal, hydro, wave, tidal;

(ii) Qualified biomass;

(iii) Waste-to-energy (biogenic portion only);

(iv) Nuclear power;

(v) A non-affected combined heat and power (CHP) unit, including waste heat power;

(vi) A demand-side EE or demand-side management measure that saves electricity and is calculated on the basis of
quantified ex post savings, not “projected” or “claimed” savings; or

(vii) A category identified in a State plan and approved by the EPA to generate ERCs.

(b) Any resource that does not meet the requirements of this subpart or an approved State plan cannot be issued ERCs for use
by an affected EGU with its compliance demonstration required under § 60.5790(c).

(c) ERCs may not be issued to or for any of the following:

(1) New, modified, or reconstructed EGUs that are subject to subpart TTTT of this part, except CHP units that meet the
requirements of a CHP unit under paragraph (a);

(2) EGUs that do not meet the applicability requirements of §§ 60.5845 and 60.5850, except CHP units that meet the
requirements of a CHP unit under paragraph (a);

(3) Measures that reduce CO2 emissions outside the electric power sector, including, for example, GHG offset projects

representing emission reductions that occur in the forestry and agriculture sectors, direct air capture, and crediting of CO2

emission reductions that occur in the transportation sector as a result of vehicle electrification; and

(4) Any measure not approved by the EPA for issuance of ERCs in connection with a specific State plan.
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(d) You must include the appropriate requirements in paragraphs (d)(1) through (3) of this section for an applicable eligible
resource in your plan.

(1) If qualified biomass is an eligible resource, the plan must include a description of why the proposed feedstocks or
feedstock categories should qualify as an approach for controlling increases of CO2 levels in the atmosphere as well as

the proposed valuation of biogenic CO2 emissions. In addition, for sustainably-derived agricultural and forest biomass

feedstocks, the state plan must adequately demonstrate that such feedstocks appropriately control increases of CO2 levels

in the atmosphere and methods for adequately monitoring and verifying these feedstock sources and related sustainability
practices. For all qualified biomass feedstocks, plans must specify how biogenic CO2 emissions will be monitored and

reported, and identify specific EM & V, tracking and auditing approaches.

(2) If waste-to-energy is an eligible resource, the plan must assess both the capacity to strengthen existing or implement new
waste reduction, reuse, recycling and composting programs, and measures to minimize any potential negative impacts of
waste-to-energy operations on such programs. Additionally the plan must include a method for determining the proportion
of total MWh generation from a waste-to-energy facility that is eligible for use in adjusting a CO2 emission rate (i.e., that

which is generated from biogenic materials).

(3) If carbon capture and utilization (CCU) is an eligible resource in a plan, the plan must include analysis supporting how
the proposed qualifying CCU technology results in CO2 emission mitigation from affected EGUs and provide monitoring,

reporting, and verification requirements to demonstrate the reductions.

(e) States and areas of Indian country that do not have any affected EGUs, and other countries, may provide ERCs to adjust CO2

emissions provided they are connected to the contiguous U.S. grid and meet the other requirements for eligibility and eligible
resources and the issuance of ERCs included in these emission guidelines, except that such States and other countries may not
provide ERCs from resources described in § 60.5800(a)(4)(vi).

SOURCE: 36 FR 24877, Dec. 23, 1971; 50 FR 36834, Sept. 9, 1985; 52 FR 37874, Oct. 9, 1987; 53 FR 2675, Jan. 29, 1988;
57 FR 32338, July 21, 1992; 58 FR 40591, July 29, 1993; 60 FR 65384, Dec. 19, 1995; 62 FR 8328, Feb. 24, 1997; 62 FR
48379, Sept. 15, 1997; 64 FR 7463, Feb. 12, 1999; 65 FR 78275, Dec. 14, 2000; 72 FR 59204, Oct. 19, 2007; 80 FR 64941,
Oct. 23, 2015, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401 et seq.

Current through March 17, 2016; 81 FR 14401.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 60. Standards of Performance for New Stationary Sources (Refs & Annos)
Subpart Uuuu. Emission Guidelines for Greenhouse Gas Emissions and Compliance Times for
Electric Utility Generating Units (Refs & Annos)

Mass Allocation Requirements

40 C.F.R. § 60.5825

§ 60.5825 What is the process for affected EGUs to demonstrate compliance in a mass-based program?

Effective: December 22, 2015
Currentness

<On Feb. 9, 2016, the Supreme Court of the United States ordered in West Virginia, et al. v. EPA, et al.,--- S.Ct. ----,
2016 WL 502947 (Mem), 2016 WL 502947, that the “Environmental Protection Agency's ‘Carbon Pollution Emission

Guidelines for Existing Stationary Sources: Electric Utility Generating Units,‘ 80 Fed. Reg. 64,662 (October 23,
2015), is stayed pending disposition of the applicants' petitions for review in the United States Court of Appeals for the
District of Columbia Circuit and disposition of the applicants' petition for a writ of certiorari, if such writ is sought.”>

 

(a) A plan must require an affected EGU's owners or operators to demonstrate compliance with emission standards in a mass
based program by holding an amount of allowances not less than the tons of total CO2 emissions for such compliance period

from the affected EGUs in the account for the affected EGU's emissions in the allowance tracking system required under §
60.5820 during the applicable compliance period.

(b) In a mass-based trading program a plan may allow multiple affected EGUs co-located at the same facility to demonstrate that
they are meeting the applicable emission standards on a facility-wide basis by the owner or operator holding enough allowances
to cover the CO2 emissions of all the affected EGUs at the facility.

(1) If there are not enough allowances to cover the facility's affected EGUs' CO2 emissions then there must be provisions

for determining the compliance status of each affected EGU located at that facility.

(2) [Reserved]

SOURCE: 36 FR 24877, Dec. 23, 1971; 50 FR 36834, Sept. 9, 1985; 52 FR 37874, Oct. 9, 1987; 53 FR 2675, Jan. 29, 1988;
57 FR 32338, July 21, 1992; 58 FR 40591, July 29, 1993; 60 FR 65384, Dec. 19, 1995; 62 FR 8328, Feb. 24, 1997; 62 FR
48379, Sept. 15, 1997; 64 FR 7463, Feb. 12, 1999; 65 FR 78275, Dec. 14, 2000; 72 FR 59204, Oct. 19, 2007; 80 FR 64941,
Oct. 23, 2015, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401 et seq.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 60. Standards of Performance for New Stationary Sources (Refs & Annos)
Subpart Uuuu. Emission Guidelines for Greenhouse Gas Emissions and Compliance Times for
Electric Utility Generating Units (Refs & Annos)

Definitions

40 C.F.R. § 60.5880

§ 60.5880 What definitions apply to this subpart?

Effective: December 22, 2015
Currentness

<On Feb. 9, 2016, the Supreme Court of the United States ordered in West Virginia, et al. v. EPA, et al.,--- S.Ct. ----,
2016 WL 502947 (Mem), 2016 WL 502947, that the “Environmental Protection Agency's ‘Carbon Pollution Emission

Guidelines for Existing Stationary Sources: Electric Utility Generating Units,‘ 80 Fed. Reg. 64,662 (October 23,
2015), is stayed pending disposition of the applicants' petitions for review in the United States Court of Appeals for the
District of Columbia Circuit and disposition of the applicants' petition for a writ of certiorari, if such writ is sought.”>

 
As used in this subpart, all terms not defined herein will have the meaning given them in the Clean Air Act and in subparts
A, B, and TTTT, of this part.

Adjusted CO2 Emission Rate Means

(1) For an affected EGU, the reported CO2 emission rate of an affected EGU, adjusted as described in § 60.5790(c)(1) to reflect

any ERCs used by an affected EGU to demonstrate compliance with its CO2 emission standards; or

(2) For a State (or states in a multi-state plan) calculating a collective CO2 emission rate achieved under the plan, the actual

CO2 emission rate during a plan reporting period of the affected EGUs subject to the rate specified in the plan, adjusted by the

ERCs used for compliance by those EGUs (total CO2 mass divided by the sum of the total MWh and ERCs).

Affected electric generating unit or Affected EGU means a steam generating unit, integrated gasification combined cycle
(IGCC), or stationary combustion turbine that meets the relevant applicability conditions in section § 60.5845.

Allowance means an authorization for each specified unit of actual CO2 emitted from an affected EGU or a facility during a

specified period.

Allowance system means a control program under which the owner or operator of each affected EGU is required to hold an
allowance for each specified unit of CO2 emitted from that affected EGU or facility during a specified period and which limits

the total amount of such allowances for a specified period and allows the transfer of such allowances.

Annual capacity factor means the ratio between the actual heat input to an EGU during a calendar year and the potential heat
input to the EGU had it been operated for 8,760 hours during a calendar year at the base load rating.
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Base load rating means the maximum amount of heat input (fuel) that an EGU can combust on a steady-state basis, as determined
by the physical design and characteristics of the EGU at ISO conditions. For a stationary combustion turbine, base load rating
includes the heat input from duct burners.

Biomass means biologically based material that is living or dead (e.g., trees, crops, grasses, tree litter, roots) above and
below ground, and available on a renewable or recurring basis. Materials that are biologically based include non-fossilized,
biodegradable organic material originating from modern or contemporarily grown plants, animals, or microorganisms (including
plants, products, byproducts and residues from agriculture, forestry, and related activities and industries, as well as the non-
fossilized and biodegradable organic fractions of industrial and municipal wastes, including gases and liquids recovered from
the decomposition of non-fossilized and biodegradable organic material).

CO2 emission goal means a statewide rate-based CO2 emission goal or mass-based CO2 emission goal specified in § 60.5855.

Combined cycle unit means an electric generating unit that uses a stationary combustion turbine from which the heat from the
turbine exhaust gases is recovered by a heat recovery steam generating unit to generate additional electricity.

Combined heat and power unit or CHP unit, (also known as “cogeneration”) means an electric generating unit that uses a steam-
generating unit or stationary combustion turbine to simultaneously produce both electric (or mechanical) and useful thermal
output from the same primary energy source.

Compliance period means a discrete time period for an affected EGU to comply with either an emission standard or State
measure.

Demand-side energy efficiency project means an installed piece of equipment or system, a modification of an existing piece of
equipment or system, or a strategy intended to affect consumer electricity-use behavior, that results in a reduction in electricity
use (in MWh) at an end-use facility, premises, or equipment connected to the electricity grid.

Derate means a decrease in the available capacity of an electric generating unit, due to a system or equipment modification or
to discounting a portion of a generating unit's capacity for planning purposes.

Eligible resource means a resource that meets the requirements of § 60.5800(a).

Emission Rate Credit or ERC means a tradable compliance instrument that meets the requirements of § 60.5790(c).

EM & V plan means a plan that meets the requirements of § 60.5830.

ERC tracking system means a system for the issuance, surrender and retirement of ERCs that meets the requirements of §
60.5810.

Final period means the period that begins on January 1, 2030, and continues thereafter. The final period is comprised of final
reporting periods, each of which may be no longer than two calendar years (with a calendar year beginning on January 1 and
ending on December 31).

Final reporting period means an increment of plan performance within the final period, with each final reporting period being
no longer than two calendar years (with a calendar year beginning on January 1 and ending on December 31), with the first
final reporting period in the final period beginning on January 1, 2030, and ending no later than December 31, 2031.

Fossil fuel means natural gas, petroleum, coal, and any form of solid fuel, liquid fuel, or gaseous fuel derived from such material
for the purpose of creating useful heat.
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Heat recovery steam generating unit (HRSG) means a unit in which hot exhaust gases from the combustion turbine engine are
routed in order to extract heat from the gases and generate useful output. Heat recovery steam generating units can be used
with or without duct burners.

Independent verifier means a person (including any individual, corporation, partnership, or association) who has the appropriate
technical and other qualifications to provide verification reports. The independent verifier must not have, or have had, any
direct or indirect financial or other interest in the subject of its verification report or ERCs that could impact their impartiality
in performing verification services.

Integrated gasification combined cycle facility or IGCC means a combined cycle facility that is designed to burn fuels containing
50 percent (by heat input) or more solid-derived fuel not meeting the definition of natural gas plus any integrated equipment that
provides electricity or useful thermal output to either the affected facility or auxiliary equipment. The Administrator may waive
the 50 percent solid-derived fuel requirement during periods of the gasification system construction, startup and commissioning,
shutdown, or repair. No solid fuel is directly burned in the unit during operation.

Interim period means the period of eight calendar years from January 1, 2022, to December 31, 2029. The interim period is
composed three interim steps, interim step 1, interim step 2, and interim step 3.

Interim step means an increment of plan performance within the interim period.

Interim step 1 means the period of three calendar years from January 1, 2022, to December 31, 2024.

Interim step 2 means the period of three calendar years from January 1, 2025, to December 31, 2027.

Interim step 3 means the period of two calendar years from January 1, 2028, to December 31, 2029.

ISO conditions means 288 Kelvin (15 °C), 60 percent relative humidity and 101.3 kilopascals pressure.

M & V report means a report that meets the requirements of § 60.5835.

Mechanical output means the useful mechanical energy that is not used to operate the affected facility, generate electricity and/
or thermal output, or to enhance the performance of the affected facility. Mechanical energy measured in horsepower hour must
be converted into MWh by multiplying it by 745.7 then dividing by 1,000,000.

Nameplate capacity means, starting from the initial installation, the maximum electrical generating output that a generator,
prime mover, or other electric power production equipment under specific conditions designated by the manufacturer is capable
of producing (in MWe, rounded to the nearest tenth) on a steady-state basis and during continuous operation (when not restricted
by seasonal or other deratings) as of such installation as specified by the manufacturer of the equipment, or starting from the
completion of any subsequent physical change resulting in an increase in the maximum electrical generating output that the
equipment is capable of producing on a steady-state basis and during continuous operation (when not restricted by seasonal or
other deratings), such increased maximum amount (in MWe, rounded to the nearest tenth) as of such completion as specified
by the person conducting the physical change.

Natural gas means a fluid mixture of hydrocarbons (e.g., methane, ethane, or propane), composed of at least 70 percent methane
by volume or that has a gross calorific value between 35 and 41 megajoules (MJ) per dry standard cubic meter (950 and 1,100
Btu per dry standard cubic foot), that maintains a gaseous State under ISO conditions. In addition, natural gas contains 20.0
grains or less of total sulfur per 100 standard cubic feet. Finally, natural gas does not include the following gaseous fuels:
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Landfill gas, digester gas, refinery gas, sour gas, blast furnace gas, coal-derived gas, producer gas, coke oven gas, or any gaseous
fuel produced in a process which might result in highly variable sulfur content or heating value.

Net allowance export/import means a net transfer of CO2 allowances during an interim step, the interim period, or a final

reporting period which represents the net number of CO2 allowances (issued by a State) that are transferred from the compliance

accounts of affected EGUs in that state to the compliance accounts of affected EGUs in another State. This net transfer is
determined based on compliance account holdings at the end of the plan performance period. Compliance account holdings, as
used here, refer to the number of CO2 allowances surrendered for compliance during a plan performance period, as well as any

remaining CO2 allowances held in a compliance account as of the end of a plan performance period.

Net electric output means the amount of gross generation the generator(s) produce (including, but not limited to, output from
steam turbine(s), combustion turbine(s), and gas expander(s)), as measured at the generator terminals, less the electricity used
to operate the plant (i.e., auxiliary loads); such uses include fuel handling equipment, pumps, fans, pollution control equipment,
other electricity needs, and transformer losses as measured at the transmission side of the step up transformer (e.g., the point
of sale).

Net energy output means:

(1) The net electric or mechanical output from the affected facility, plus 100 percent of the useful thermal output measured
relative to SATP conditions that is not used to generate additional electric or mechanical output or to enhance the performance
of the unit (e.g., steam delivered to an industrial process for a heating application).

(2) For combined heat and power facilities where at least 20.0 percent of the total gross or net energy output consists of electric
or direct mechanical output and at least 20.0 percent of the total gross or net energy output consists of useful thermal output on
a 12–operating month rolling average basis, the net electric or mechanical output from the affected EGU divided by 0.95, plus
100 percent of the useful thermal output; (e.g., steam delivered to an industrial process for a heating application).

Programmatic milestone means the implementation of measures necessary for plan progress, including specific dates associated
with such implementation. Prior to January 1, 2022, programmatic milestones are applicable to all state plan approaches and
measures. Subsequent to January 1, 2022, programmatic milestones are applicable to state measures.

Qualified biomass means a biomass feedstock that is demonstrated as a method to control increases of CO2 levels in the

atmosphere.

Standard ambient temperature and pressure (SATP) conditions means 298.15 Kelvin (25 °C, 77 °F)) and 100.0 kilopascals
(14.504 psi, 0.987 atm) pressure. The enthalpy of water at SATP conditions is 50 Btu/lb.

State agent means an entity acting on behalf of the State, with the legal authority of the State.

State measures means measures that are adopted, implemented, and enforced as a matter of State law. Such measures are
enforceable only per State law, and are not included in and codified as part of the federally enforceable State plan.

Stationary combustion turbine means all equipment, including but not limited to the turbine engine, the fuel, air, lubrication
and exhaust gas systems, control systems (except emissions control equipment), heat recovery system, fuel compressor, heater,
and/or pump, post-combustion emissions control technology, and any ancillary components and sub-components comprising
any simple cycle stationary combustion turbine, any combined cycle combustion turbine, and any combined heat and power
combustion turbine based system plus any integrated equipment that provides electricity or useful thermal output to the
combustion turbine engine, heat recovery system or auxiliary equipment. Stationary means that the combustion turbine is not
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self-propelled or intended to be propelled while performing its function. It may, however, be mounted on a vehicle for portability.
If a stationary combustion turbine burns any solid fuel directly it is considered a steam generating unit.

Steam generating unit means any furnace, boiler, or other device used for combusting fuel and producing steam (nuclear steam
generators are not included) plus any integrated equipment that provides electricity or useful thermal output to the affected
facility or auxiliary equipment.

Uprate means an increase in available electric generating unit power capacity due to a system or equipment modification.

Useful thermal output means the thermal energy made available for use in any heating application (e.g., steam delivered to
an industrial process for a heating application, including thermal cooling applications) that is not used for electric generation,
mechanical output at the affected EGU, to directly enhance the performance of the affected EGU (e.g., economizer output is not
useful thermal output, but thermal energy used to reduce fuel moisture is considered useful thermal output), or to supply energy
to a pollution control device at the affected EGU. Useful thermal output for affected EGU(s) with no condensate return (or
other thermal energy input to the affected EGU(s)) or where measuring the energy in the condensate (or other thermal energy
input to the affected EGU(s)) would not meaningfully impact the emission rate calculation is measured against the energy in the
thermal output at SATP conditions. Affected EGU(s) with meaningful energy in the condensate return (or other thermal energy
input to the affected EGU) must measure the energy in the condensate and subtract that energy relative to SATP conditions
from the measured thermal output.

Valid data means quality-assured data generated by continuous monitoring systems that are installed, operated, and maintained
according to part 75 of this chapter. For CEMS, the initial certification requirements in § 75.20 of this chapter and appendix A
to part 75 of this chapter must be met before quality-assured data are reported under this subpart; for on-going quality assurance,
the daily, quarterly, and semiannual/annual test requirements in sections 2.1, 2.2, and 2.3 of appendix B to part 75 of this chapter
must be met and the data validation criteria in sections 2.1.5, 2.2.3, and 2.3.2 of appendix B to part 75 of this chapter apply.
For fuel flow meters, the initial certification requirements in section 2.1.5 of appendix D to part 75 of this chapter must be
met before quality-assured data are reported under this subpart (except for qualifying commercial billing meters under section
2.1.4.2 of appendix D), and for on-going quality assurance, the provisions in section 2.1.6 of appendix D to part 75 of this
chapter apply (except for qualifying commercial billing meters).

Waste-to–Energy means a process or unit (e.g., solid waste incineration unit) that recovers energy from the conversion or
combustion of waste stream materials, such as municipal solid waste, to generate electricity and/or heat.

SOURCE: 36 FR 24877, Dec. 23, 1971; 50 FR 36834, Sept. 9, 1985; 52 FR 37874, Oct. 9, 1987; 53 FR 2675, Jan. 29, 1988;
57 FR 32338, July 21, 1992; 58 FR 40591, July 29, 1993; 60 FR 65384, Dec. 19, 1995; 62 FR 8328, Feb. 24, 1997; 62 FR
48379, Sept. 15, 1997; 64 FR 7463, Feb. 12, 1999; 65 FR 78275, Dec. 14, 2000; 72 FR 59204, Oct. 19, 2007; 80 FR 64941,
Oct. 23, 2015, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401 et seq.

Current through March 17, 2016; 81 FR 14401.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter C. Air Programs

Part 86. Control of Emissions from New and in–Use Highway Vehicles and Engines (Refs & Annos)
Subpart S. General Compliance Provisions for Control of Air Pollution from New and in–Use Light–
Duty Vehicles, Light–Duty Trucks, and Heavy–Duty Vehicles (Refs & Annos)

40 C.F.R. § 86.1865–12

§ 86.1865–12 How to comply with the fleet average CO2 standards.

Effective: August 16, 2013
Currentness

(a) Applicability.

(1) Unless otherwise exempted under the provisions of § 86.1801–12(j) or (k), CO2 fleet average exhaust emission

standards of this subpart apply to:

(i) 2012 and later model year passenger automobiles and light trucks.

(ii) Heavy-duty vehicles subject to standards under 40 CFR 1037.104.

(iii) Vehicles imported by ICIs as defined in 40 CFR 85.1502.

(2) The terms “passenger automobile” and “light truck” as used in this section have the meanings as defined in § 86.1818–
12.

(b) Useful life requirements. Full useful life requirements for CO2 standards are defined in § 86.1818–12. There is not an

intermediate useful life standard for CO2 emissions.

(c) Altitude. Altitude requirements for CO2 standards are provided in § 86.1810–09(f).

(d) Small volume manufacturer certification procedures. Certification procedures for small volume manufacturers are provided
in § 86.1838. Small businesses meeting certain criteria may be exempted from the greenhouse gas emission standards in §
86.1818 according to the provisions of § 86.1801–12(j) or (k).

(e) CO2 fleet average exhaust emission standards. The fleet average standards referred to in this section are the corporate

fleet average CO2 standards for passenger automobiles and light trucks set forth in § 86.1818–12(c) and (e). The fleet average

CO2 standards applicable in a given model year are calculated separately for passenger automobiles and light trucks for each

ADD149

USCA Case #15-1363      Document #1605913            Filed: 03/28/2016      Page 154 of 219

http://www.westlaw.com/Browse/Home/Regulations/CodeofFederalRegulationsCFR?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CodeofFederalRegulationsCFR?guid=N625D1900874211D983FAE1FB4EC4EA60&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CodeofFederalRegulationsCFR?guid=N62908510874211D983FAE1FB4EC4EA60&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CFRT40CIR)&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=CM&sourceCite=40+C.F.R.+%c2%a7+86.1865%e2%80%9312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/Regulations/CodeofFederalRegulationsCFR?guid=N0AC29330874411D983FAE1FB4EC4EA60&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CodeofFederalRegulationsCFR?guid=N88890980876111D983FAE1FB4EC4EA60&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CFRT40CISUBCCPT86R)&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=CM&sourceCite=40+C.F.R.+%c2%a7+86.1865%e2%80%9312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/Regulations/CodeofFederalRegulationsCFR?guid=N8D601670F35211E4B07FAE3407A80375&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CodeofFederalRegulationsCFR?guid=N8D601670F35211E4B07FAE3407A80375&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CFRT40CISUBCCPT86SUBPTSR)&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=CM&sourceCite=40+C.F.R.+%c2%a7+86.1865%e2%80%9312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS86.1801-12&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_267600008f864
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS86.1801-12&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_340a00009b6f3
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS1037.104&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS85.1502&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS86.1818-12&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS86.1818-12&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS86.1818-12&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS86.1810-09&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS86.1818&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS86.1818&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS86.1801-12&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_267600008f864
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS86.1801-12&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_340a00009b6f3
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS86.1818-12&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS86.1818-12&originatingDoc=N950353F0088611E3871EF34E89C60ADF&refType=VB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7fdd00001ca15


§ 86.1865–12 How to comply with the fleet average CO 2..., 40 C.F.R. § 86.1865–12

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2

manufacturer and each model year according to the provisions in § 86.1818–12. Each manufacturer must comply with the
applicable CO2 fleet average standard on a production-weighted average basis, for each separate averaging set, at the end of

each model year, using the procedure described in paragraph (j) of this section.

(f) In-use CO2 standards. In-use CO2 exhaust emission standards applicable to each model type are provided in § 86.1818–12(d).

(g) Durability procedures and method of determining deterioration factors (DFs). Deterioration factors for CO2 exhaust emission

standards are provided in § 86.1823–08(m).

(h) Vehicle test procedures.

(1) The test procedures for demonstrating compliance with CO2 exhaust emission standards are contained in subpart B of

this part and subpart B of part 600 of this chapter.

(2) Testing of all passenger automobiles and light trucks to determine compliance with CO2 exhaust emission standards

set forth in this section must be on a loaded vehicle weight (LVW) basis, as defined in § 86.1803–01.

(3) Testing for the purpose of providing certification data is required only at low altitude conditions. If hardware and
software emission control strategies used during low altitude condition testing are not used similarly across all altitudes
for in-use operation, the manufacturer must include a statement in the application for certification, in accordance with §
86.1844–01(d)(11) and § 86.1810–09(f), stating what the different strategies are and why they are used.

(i) Calculating the fleet average carbon-related exhaust emissions.

(1) Manufacturers must compute separate production-weighted fleet average carbon-related exhaust emissions at the end
of the model year for passenger automobiles and light trucks, using actual production, where production means vehicles
produced and delivered for sale, and certifying model types to standards as defined in § 86.1818–12. The model type
carbon-related exhaust emission results determined according to 40 CFR part 600 subpart F (in units of grams per mile
rounded to the nearest whole number) become the certification standard for each model type.

(2) Manufacturers must separately calculate production-weighted fleet average carbon-related exhaust emissions levels
for the following averaging sets according to the provisions of part 600 subpart F of this chapter:

(i) Passenger automobiles subject to the fleet average CO2 standards specified in § 86.1818–12(c)(2);

(ii) Light trucks subject to the fleet average CO2 standards specified in § 86.1818–12(c)(3);

(iii) Passenger automobiles subject to the Temporary Leadtime Allowance Alternative Standards specified in § 86.1818–
12(e), if applicable; and
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(iv) Light trucks subject to the Temporary Leadtime Allowance Alternative Standards specified in § 86.1818–12(e), if
applicable.

(j) Certification compliance and enforcement requirements for CO2 exhaust emission standards.

(1) Compliance and enforcement requirements are provided in this section and § 86.1848–10(c)(9).

(2) The certificate issued for each test group requires all model types within that test group to meet the in-use emission
standards to which each model type is certified as outlined in § 86.1818–12(d).

(3) Each manufacturer must comply with the applicable CO2 fleet average standard on a production-weighted average

basis, at the end of each model year, using the procedure described in paragraph (i) of this section.

(4) Each manufacturer must comply on an annual basis with the fleet average standards as follows:

(i) Manufacturers must report in their annual reports to the Agency that they met the relevant corporate average standard
by showing that their production-weighted average CO2 emission levels of passenger automobiles, light trucks, and heavy-

duty vehicles, as applicable, are at or below the applicable fleet average standards; or

(ii) If the production-weighted average is above the applicable fleet average standard, manufacturers must obtain and apply
sufficient CO2 credits as authorized under paragraph (k)(8) of this section. A manufacturer must show that they have

offset any exceedence of the corporate average standard via the use of credits. Manufacturers must also include their credit
balances or deficits in their annual report to the Agency.

(iii) If a manufacturer fails to meet the corporate average CO2 standard for four consecutive years, the vehicles causing

the corporate average exceedence will be considered not covered by the certificate of conformity (see paragraph (k)(8) of
this section). A manufacturer will be subject to penalties on an individual-vehicle basis for sale of vehicles not covered
by a certificate.

(iv) EPA will review each manufacturer's production to designate the vehicles that caused the exceedence of the corporate
average standard. EPA will designate as nonconforming those vehicles in test groups with the highest certification emission
values first, continuing until reaching a number of vehicles equal to the calculated number of noncomplying vehicles as
determined in paragraph (k)(8) of this section. In a group where only a portion of vehicles would be deemed nonconforming,
EPA will determine the actual nonconforming vehicles by counting backwards from the last vehicle produced in that test
group. Manufacturers will be liable for penalties for each vehicle sold that is not covered by a certificate.

(k) Requirements for the CO2 averaging, banking and trading (ABT) program.

(1) A manufacturer whose CO2 fleet average emissions exceed the applicable standard must complete the calculation in

paragraph (k)(4) of this section to determine the size of its CO2 deficit. A manufacturer whose CO2 fleet average emissions
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are less than the applicable standard must complete the calculation in paragraph (k)(4) of this section to generate CO2

credits. In either case, the number of credits or debits must be rounded to the nearest whole number.

(2) There are no property rights associated with CO2 credits generated under this subpart. Credits are a limited authorization

to emit the designated amount of emissions. Nothing in this part or any other provision of law should be construed to limit
EPA's authority to terminate or limit this authorization through a rulemaking.

(3) Each manufacturer must comply with the reporting and recordkeeping requirements of paragraph (l) of this section for
CO2 credits, including early credits. The averaging, banking and trading program is enforceable through the certificate of

conformity that allows the manufacturer to introduce any regulated vehicles into commerce.

(4) Credits are earned on the last day of the model year. Manufacturers must calculate, for a given model year and separately
for passenger automobiles, light trucks, and heavy-duty vehicles (as specified in 40 CFR 1037.104), the number of credits
or debits it has generated according to the following equation rounded to the nearest megagram:

CO2 Credits or Debits (Mg) = [(CO2 Standard—Manufacturer's Production–Weighted Fleet Average CO2 Emissions) x (Total

Number of Vehicles Produced) x (Vehicle Lifetime Miles)] ÷ 1,000,000

Where:

CO2 Standard = the applicable standard for the model year as determined by § 86.1818–12;

Manufacturer's Production–Weighted Fleet Average CO2 Emissions = average calculated according to paragraph (i) of this

section;

Total Number of Vehicles Produced = The number of vehicles domestically produced plus those imported as defined in §
600.511–80 of this chapter; and

Vehicle Lifetime Miles is 195,264 for passenger automobiles and 225,865 for light trucks.

(5) Total credits or debits generated in a model year, maintained and reported separately for passenger automobiles and light
trucks, shall be the sum of the credits or debits calculated in paragraph (k)(4) of this section and any of the following credits,
if applicable, minus any N2O and/or CH4 CO2-equivalent debits calculated according to the provisions of § 86.1818–

12(f)(4):

(i) Air conditioning leakage credits earned according to the provisions of § 86.1867–12(b);

(ii) Air conditioning efficiency credits earned according to the provisions of § 86.1868–12(c);

(iii) Off-cycle technology credits earned according to the provisions of § 86.1869–12(d).

(iv) Full size pickup truck credits earned according to the provisions of § 86.1870–12(c).
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(v) N2O and/or CH4 CO2-equivalent debits accumulated according to the provisions of § 86.1818–12(f)(4).

(6) The expiration date of unused CO2 credits is based on the model year in which the credits are earned, as follows:

(i) Unused CO2 credits from the 2009 model year shall retain their full value through the 2014 model year. Credits from

the 2009 model year that remain at the end of the 2014 model year shall expire.

(ii) Unused CO2 credits from the 2010 through 2015 model years shall retain their full value through the 2021 model year.

Credits remaining from these model years at the end of the 2021 model year shall expire.

(iii) Unused CO2 credits from the 2016 and later model years shall retain their full value through the five subsequent model

years after the model year in which they were generated. Credits remaining at the end of the fifth model year after the
model year in which they were generated shall expire.

(7) Credits may be used as follows:

(i) Credits generated and calculated according to the method in paragraphs (k)(4) and (5) of this section may not be used
to offset deficits other than those deficits accrued with respect to the standard in § 86.1818. Credits may be banked and
used in a future model year in which a manufacturer's average CO2 level exceeds the applicable standard. Credits may be

transferred between the passenger automobile and light truck fleets of a given manufacturer. Credits may also be traded
to another manufacturer according to the provisions in paragraph (k)(8) of this section. Before trading or carrying over
credits to the next model year, a manufacturer must apply available credits to offset any deficit, where the deadline to
offset that credit deficit has not yet passed.

(ii) The use of credits shall not change Selective Enforcement Auditing or in-use testing failures from a failure to a non-
failure. The enforcement of the averaging standard occurs through the vehicle's certificate of conformity. A manufacturer's
certificate of conformity is conditioned upon compliance with the averaging provisions. The certificate will be void ab
initio if a manufacturer fails to meet the corporate average standard and does not obtain appropriate credits to cover its
shortfalls in that model year or subsequent model years (see deficit carry-forward provisions in paragraph (k)(8) of this
section).

(iii) Special provisions for manufacturers using the Temporary Leadtime Allowance Alternative Standards.

(A) Credits generated by vehicles subject to the fleet average CO2 standards specified in § 86.1818–12(c) may only

be used to offset a deficit generated by vehicles subject to the Temporary Leadtime Allowance Alternative Standards
specified in § 86.1818–12(e).

(B) Credits generated by a passenger automobile or light truck averaging set subject to the Temporary Leadtime
Allowance Alternative Standards specified in § 86.1818–12(e)(4)(i) or (ii) of this section may be used to offset a
deficit generated by an averaging set subject to the Temporary Leadtime Allowance Alternative Standards through
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the 2015 model year, except that manufacturers qualifying under the provisions of § 86.1818–12(e)(3) may use such
credits to offset a deficit generated by an averaging set subject to the Temporary Leadtime Allowance Alternative
Standards through the 2016 model year.

(C) Credits generated by an averaging set subject to the Temporary Leadtime Allowance Alternative Standards
specified in § 86.1818–12(e)(4)(i) or (ii) of this section may not be used to offset a deficit generated by an averaging
set subject to the fleet average CO2 standards specified in § 86.1818–12(c)(2) or (3) or otherwise transferred to an

averaging set subject to the fleet average CO2 standards specified in § 86.1818–12(c)(2) or (3).

(D) Credits generated by vehicles subject to the Temporary Leadtime Allowance Alternative Standards specified in §
86.1818–12(e)(4)(i) or (ii) may be banked for use in a future model year (to offset a deficit generated by an averaging
set subject to the Temporary Leadtime Allowance Alternative Standards). All such credits shall expire at the end of
the 2015 model year, except that manufacturers qualifying under the provisions of § 86.1818–12(e)(3) may use such
credits to offset a deficit generated by an averaging set subject to the Temporary Leadtime Allowance Alternative
Standards through the 2016 model year.

(E) A manufacturer with any vehicles subject to the Temporary Leadtime Allowance Alternative Standards specified
in § 86.1818–12(e)(4)(i) or (ii) of this section in a model year in which that manufacturer also generates credits with
vehicles subject to the fleet average CO2 standards specified in § 86.1818–12(c) may not trade or bank credits earned

against the fleet average standards in § 86.1818–12(c) for use in a future model year.

(iv) Credits generated in the 2017 through 2020 model years under the provisions of § 86.1818(e)(3)(ii) may not be traded
or otherwise provided to another manufacturer.

(v) Credits generated under any alternative fleet average standards approved under § 86.1818(g) may not be traded or
otherwise provided to another manufacturer.

(8) The following provisions apply if debits are accrued:

(i) If a manufacturer calculates that it has negative credits (also called “debits” or a “credit deficit”) for a given model
year, it may carry that deficit forward into the next three model years. Such a carry-forward may only occur after the
manufacturer exhausts any supply of banked credits. At the end of the third model year, the deficit must be covered with an
appropriate number of credits that the manufacturer generates or purchases. Any remaining deficit is subject to a voiding
of the certificate ab initio, as described in this paragraph (k)(8). Manufacturers are not permitted to have a credit deficit
for four consecutive years.

(ii) If debits are not offset within the specified time period, the number of vehicles not meeting the fleet average CO2

standards (and therefore not covered by the certificate) must be calculated.

(A) Determine the gram per mile quantity of debits for the noncompliant vehicle category by multiplying the total
megagram deficit by 1,000,000 and then dividing by the vehicle lifetime miles for the vehicle category (passenger
automobile or light truck) specified in paragraph (k)(4) of this section.
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(B) Divide the result by the fleet average standard applicable to the model year in which the debits were first incurred
and round to the nearest whole number to determine the number of vehicles not meeting the fleet average CO2

standards.

(iii) EPA will determine the vehicles not covered by a certificate because the condition on the certificate was not satisfied by
designating vehicles in those test groups with the highest carbon-related exhaust emission values first and continuing until
reaching a number of vehicles equal to the calculated number of non-complying vehicles as determined in this paragraph
(k)(8). If this calculation determines that only a portion of vehicles in a test group contribute to the debit situation, then
EPA will designate actual vehicles in that test group as not covered by the certificate, starting with the last vehicle produced
and counting backwards.

(iv)(A) If a manufacturer ceases production of passenger automobiles, light trucks, or heavy-duty vehicles subject to the
standards of 40 CFR 1037.104, the manufacturer continues to be responsible for offsetting any debits outstanding within
the required time period. Any failure to offset the debits will be considered a violation of paragraph (k)(8)(i) of this section
and may subject the manufacturer to an enforcement action for sale of vehicles not covered by a certificate, pursuant to
paragraphs (k)(8)(ii) and (iii) of this section.

(B) If a manufacturer is purchased by, merges with, or otherwise combines with another manufacturer, the controlling
entity is responsible for offsetting any debits outstanding within the required time period. Any failure to offset the
debits will be considered a violation of paragraph (k)(8)(i) of this section and may subject the manufacturer to an
enforcement action for sale of vehicles not covered by a certificate, pursuant to paragraphs (k)(8)(ii) and (iii) of this
section.

(v) For purposes of calculating the statute of limitations, a violation of the requirements of paragraph (k)(8)(i) of this
section, a failure to satisfy the conditions upon which a certificate(s) was issued and hence a sale of vehicles not covered
by the certificate, all occur upon the expiration of the deadline for offsetting debits specified in paragraph (k)(8)(i) of
this section.

(9) The following provisions apply to CO2 credit trading:

(i) EPA may reject CO2 credit trades if the involved manufacturers fail to submit the credit trade notification in the annual

report.

(ii) A manufacturer may not sell credits that are not available for sale pursuant to the provisions in paragraph (k)(6) of
this section.

(iii) In the event of a negative credit balance resulting from a transaction, both the buyer and seller are liable. EPA may
void ab initio the certificates of conformity of all test groups participating in such a trade.
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(iv)(A) If a manufacturer trades a credit that it has not generated pursuant to paragraph (k) of this section or acquired from
another party, the manufacturer will be considered to have generated a debit in the model year that the manufacturer traded
the credit. The manufacturer must offset such debits by the deadline for the annual report for that same model year.

(B) Failure to offset the debits within the required time period will be considered a failure to satisfy the conditions
upon which the certificate(s) was issued and will be addressed pursuant to paragraph (k)(8) of this section.

(v) A manufacturer may only trade credits that it has generated pursuant to paragraphs (k)(4) and (5) of this section or
acquired from another party.

(l) Maintenance of records and submittal of information relevant to compliance with fleet average CO2 standards—

(1) Maintenance of records.

(i) Manufacturers producing any light-duty vehicles, light-duty trucks, or medium-duty passenger vehicles subject to the
provisions in this subpart or any heavy-duty vehicles subject to the standards of 40 CFR 1037.104 must establish, maintain,
and retain all the following information in adequately organized records for each model year:

(A) Model year.

(B) Applicable fleet average CO2 standards for each averaging set as defined in paragraph (i) of this section.

(C) The calculated fleet average CO2 value for each averaging set as defined in paragraph (i) of this section.

(D) All values used in calculating the fleet average CO2 values.

(ii) Manufacturers producing any passenger automobiles or light trucks subject to the provisions in this subpart and vehicles
subject to the standards of 40 CFR 1037.104 must establish, maintain, and retain all the following information in adequately
organized records for each passenger automobile or light truck subject to this subpart:

(A) Model year.

(B) Applicable fleet average CO2 standard.

(C) EPA test group.

(D) Assembly plant.
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(E) Vehicle identification number.

(F) Carbon-related exhaust emission standard, N2O emission standard, and CH4 emission standard to which the

passenger automobile or light truck is certified.

(G) In-use carbon-related exhaust emission standard.

(H) Information on the point of first sale, including the purchaser, city, and state.

(iii) Manufacturers must retain all required records for a period of eight years from the due date for the annual report.
Records may be stored in any format and on any media, as long as manufacturers can promptly send EPA organized
written records in English if requested by the Administrator. Manufacturers must keep records readily available as EPA
may review them at any time.

(iv) The Administrator may require the manufacturer to retain additional records or submit information not specifically
required by this section.

(v) Pursuant to a request made by the Administrator, the manufacturer must submit to the Administrator the information
that the manufacturer is required to retain.

(vi) EPA may void ab initio a certificate of conformity for vehicles certified to emission standards as set forth or otherwise
referenced in this subpart for which the manufacturer fails to retain the records required in this section or to provide such
information to the Administrator upon request, or to submit the reports required in this section in the specified time period.

(2) Reporting.

(i) Each manufacturer must submit an annual report. The annual report must contain for each applicable CO2 standard,

the calculated fleet average CO2 value, all values required to calculate the CO2 emissions value, the number of credits

generated or debits incurred, all the values required to calculate the credits or debits, and the resulting balance of credits
or debits. For each applicable alternative N2O and/or CH4 standard selected under the provisions of § 86.1818–12(f)(3),

the report must contain the N2O and/or CH4 CO2-equivalent debits calculated according to § 86.1818–12(f)(4) for each

test group and all values required to calculate the number of debits incurred.

(ii) For each applicable fleet average CO2 standard, the annual report must also include documentation on all credit

transactions the manufacturer has engaged in since those included in the last report. Information for each transaction must
include all of the following:

(A) Name of credit provider.
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(B) Name of credit recipient.

(C) Date the trade occurred.

(D) Quantity of credits traded in megagrams.

(E) Model year in which the credits were earned.

(iii) Manufacturers calculating air conditioning leakage and/or efficiency credits under paragraph § 86.1871–12(b) shall
include the following information for each model year and separately for passenger automobiles and light trucks and for
each air conditioning system used to generate credits:

(A) A description of the air conditioning system.

(B) The leakage credit value and all the information required to determine this value.

(C) The total credits earned for each averaging set, model year, and region, as applicable.

(iv) Manufacturers calculating advanced technology vehicle credits under paragraph § 86.1871–12(c) shall include the
following information for each model year and separately for passenger automobiles and light trucks:

(A) The number of each model type of eligible vehicle sold.

(B) The cumulative model year production of eligible vehicles starting with the 2009 model year.

(C) The carbon-related exhaust emission value by model type and model year.

(v) Manufacturers calculating off-cycle technology credits under paragraph § 86.1871–12(d) shall include, for each model
year and separately for passenger automobiles and light trucks, all test results and data required for calculating such credits.

(vi) Unless a manufacturer reports the data required by this section in the annual production report required under §
86.1844–01(e) or the annual report required under § 600.512–12 of this chapter, a manufacturer must submit an annual
report for each model year after production ends for all affected vehicles produced by the manufacturer subject to the
provisions of this subpart and no later than May 1 of the calendar year following the given model year. Annual reports
must be submitted to: Director, Compliance and Innovative Strategies Division, U.S. Environmental Protection Agency,
2000 Traverwood, Ann Arbor, Michigan 48105.
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(vii) Failure by a manufacturer to submit the annual report in the specified time period for all vehicles subject to the
provisions in this section is a violation of section 203(a)(1) of the Clean Air Act (42 U.S.C. 7522 (a)(1)) for each applicable
vehicle produced by that manufacturer.

(viii) If EPA or the manufacturer determines that a reporting error occurred on an annual report previously submitted to
EPA, the manufacturer's credit or debit calculations will be recalculated. EPA may void erroneous credits, unless traded,
and will adjust erroneous debits. In the case of traded erroneous credits, EPA must adjust the selling manufacturer's credit
balance to reflect the sale of such credits and any resulting credit deficit.

(3) Notice of opportunity for hearing. Any voiding of the certificate under paragraph (l)(1)(vi) of this section will be made
only after EPA has offered the affected manufacturer an opportunity for a hearing conducted in accordance with § 86.614
and, if a manufacturer requests such a hearing, will be made only after an initial decision by the Presiding Officer.

Credits
[75 FR 25691, May 7, 2010; 76 FR 19874, April 8, 2011; 76 FR 39522, July 6, 2011; 76 FR 57379, Sept. 15, 2011; 77 FR
63163, Oct. 15, 2012; 78 FR 36388, June 17, 2013]

SOURCE: 50 FR 35386, Aug. 30, 1985; 53 FR 19134, May 26, 1988; 53 FR 43875, Oct. 31, 1988; 54 FR 14455, April 11,
1989; 56 FR 64711, Dec. 12, 1991; 57 FR 30055, July 7, 1992; 58 FR 4002, Jan. 12, 1993; 58 FR 16019, March 24, 1993;
62 FR 31232, June 6, 1997; 62 FR 44875, Aug. 22, 1997; 62 FR 47119, Sept. 5, 1997; 63 FR 7719, Feb. 17, 1998; 64 FR
23925, May 4, 1999; 65 FR 59963, Oct. 6, 2000; 66 FR 17273, March 29, 2001; 67 FR 72825, Dec. 6, 2002; 80 FR 9104,
Feb. 19, 2015, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401–7671q.

Current through March 17, 2016; 81 FR 14401.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 50. Wildlife and Fisheries

Chapter IV. Joint Regulations (United States Fish and Wildlife Service, Department of the Interior and
National Marine Fisheries Service, National Oceanic and Atmospheric Administration, Department of
Commerce); Endangered Species Committee Regulations

Subchapter A
Part 402. Interagency Cooperation—Endangered Species Act of 1973, as Amended (Refs & Annos)

Subpart B. Consultation Procedures

50 C.F.R. § 402.14

§ 402.14 Formal consultation.

Effective: June 10, 2015
Currentness

(a) Requirement for formal consultation. Each Federal agency shall review its actions at the earliest possible time to determine
whether any action may affect listed species or critical habitat. If such a determination is made, formal consultation is required,
except as noted in paragraph (b) of this section. The Director may request a Federal agency to enter into consultation if he
identifies any action of that agency that may affect listed species or critical habitat and for which there has been no consultation.
When such a request is made, the Director shall forward to the Federal agency a written explanation of the basis for the request.

(b) Exceptions.

(1) A Federal agency need not initiate formal consultation if, as a result of the preparation of a biological assessment
under § 402.12 or as a result of informal consultation with the Service under § 402.13, the Federal agency determines,
with the written concurrence of the Director, that the proposed action is not likely to adversely affect any listed species
or critical habitat.

(2) A Federal agency need not initiate formal consultation if a preliminary biological opinion, issued after early consultation
under § 402.11, is confirmed as the final biological opinion.

(c) Initiation of formal consultation. A written request to initiate formal consultation shall be submitted to the Director and
shall include:

(1) A description of the action to be considered;

(2) A description of the specific area that may be affected by the action;

(3) A description of any listed species or critical habitat that may be affected by the action;
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(4) A description of the manner in which the action may affect any listed species or critical habitat and an analysis of
any cumulative effects;

(5) Relevant reports, including any environmental impact statement, environmental assessment, or biological assessment
prepared; and

(6) Any other relevant available information on the action, the affected listed species, or critical habitat.

Formal consultation shall not be initiated by the Federal agency until any required biological assessment has been completed
and submitted to the Director in accordance with § 402.12. Any request for formal consultation may encompass, subject
to the approval of the Director, a number of similar individual actions within a given geographical area or a segment of a
comprehensive plan. This does not relieve the Federal agency of the requirements for considering the effects of the action as
a whole.

(d) Responsibility to provide best scientific and commercial data available. The Federal agency requesting formal consultation
shall provide the Service with the best scientific and commercial data available or which can be obtained during the consultation
for an adequate review of the effects that an action may have upon listed species or critical habitat. This information may include
the results of studies or surveys conducted by the Federal agency or the designated non-Federal representative. The Federal
agency shall provide any applicant with the opportunity to submit information for consideration during the consultation.

(e) Duration and extension of formal consultation. Formal consultation concludes within 90 days after its initiation unless
extended as provided below. If an applicant is not involved, the Service and the Federal agency may mutually agree to extend
the consultation for a specific time period. If an applicant is involved, the Service and the Federal agency may mutually agree
to extend the consultation provided that the Service submits to the applicant, before the close of the 90 days, a written statement
setting forth:

(1) The reasons why a longer period is required,

(2) The information that is required to complete the consultation, and

(3) The estimated date on which the consultation will be completed.

A consultation involving an applicant cannot be extended for more than 60 days without the consent of the applicant. Within 45
days after concluding formal consultation, the Service shall deliver a biological opinion to the Federal agency and any applicant.

(f) Additional data. When the Service determines that additional data would provide a better information base from which
to formulate a biological opinion, the Director may request an extension of formal consultation and request that the Federal
agency obtain additional data to determine how or to what extent the action may affect listed species or critical habitat. If
formal consultation is extended by mutual agreement according to § 402.14(e), the Federal agency shall obtain, to the extent
practicable, that data which can be developed within the scope of the extension. The responsibility for conducting and funding
any studies belongs to the Federal agency and the applicant, not the Service. The Service's request for additional data is not
to be construed as the Service's opinion that the Federal agency has failed to satisfy the information standard of section 7(a)
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(2) of the Act. If no extension of formal consultation is agreed to, the Director will issue a biological opinion using the best
scientific and commercial data available.

(g) Service responsibilities. Service responsibilities during formal consultation are as follows:

(1) Review all relevant information provided by the Federal agency or otherwise available. Such review may include an
on-site inspection of the action area with representatives of the Federal agency and the applicant.

(2) Evaluate the current status of the listed species or critical habitat.

(3) Evaluate the effects of the action and cumulative effects on the listed species or critical habitat.

(4) Formulate its biological opinion as to whether the action, taken together with cumulative effects, is likely to jeopardize
the continued existence of listed species or result in the destruction or adverse modification of critical habitat.

(5) Discuss with the Federal agency and any applicant the Service's review and evaluation conducted under paragraphs (g)
(1)–(3) of this section, the basis for any finding in the biological opinion, and the availability of reasonable and prudent
alternatives (if a jeopardy opinion is to be issued) that the agency and the applicant can take to avoid violation of section
7(a)(2). The Service will utilize the expertise of the Federal agency and any applicant in identifying these alternatives. If
requested, the Service shall make available to the Federal agency the draft biological opinion for the purpose of analyzing
the reasonable and prudent alternatives. The 45–day period in which the biological opinion must be delivered will not be
suspended unless the Federal agency secures the written consent of the applicant to an extension to a specific date. The
applicant may request a copy of the draft opinion from the Federal agency. All comments on the draft biological opinion
must be submitted to the Service through the Federal agency, although the applicant may send a copy of its comments
directly to the Service. The Service will not issue its biological opinion prior to the 45–day or extended deadline while the
draft is under review by the Federal agency. However, if the Federal agency submits comments to the Service regarding
the draft biological opinion within 10 days of the deadline for issuing the opinion, the Service is entitled to an automatic
10–day extension on the deadline.

(6) Formulate discretionary conservation recommendations, if any, which will assist the Federal agency in reducing or
eliminating the impacts that its proposed action may have on listed species or critical habitat.

(7) Formulate a statement concerning incidental take, if such take is reasonably certain to occur.

(8) In formulating its biological opinion, any reasonable and prudent alternatives, and any reasonable and prudent
measures, the Service will use the best scientific and commercial data available and will give appropriate consideration
to any beneficial actions taken by the Federal agency or applicant, including any actions taken prior to the initiation of
consultation.

(h) Biological opinions. The biological opinion shall include:
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(1) A summary of the information on which the opinion is based;

(2) A detailed discussion of the effects of the action on listed species or critical habitat; and

(3) The Service's opinion on whether the action is likely to jeopardize the continued existence of a listed species or result
in the destruction or adverse modification of critical habitat (a “jeopardy biological opinion”); or, the action is not likely to
jeopardize the continued existence of a listed species or result in the destruction or adverse modification of critical habitat
(a “no jeopardy” biological opinion). A “jeopardy” biological opinion shall include reasonable and prudent alternatives,
if any. If the Service is unable to develop such alternatives, it will indicate that to the best of its knowledge there are no
reasonable and prudent alternatives.

(i) Incidental take.

(1) In those cases where the Service concludes that an action (or the implementation of any reasonable and prudent
alternatives) and the resultant incidental take of listed species will not violate section 7(a)(2), and, in the case of marine
mammals, where the taking is authorized pursuant to section 101(a)(5) of the Marine Mammal Protection Act of 1972, the
Service will provide with the biological opinion a statement concerning incidental take that:

(i) Specifies the impact, i.e., the amount or extent, of such incidental taking on the species (A surrogate (e.g., similarly
affected species or habitat or ecological conditions) may be used to express the amount or extent of anticipated take
provided that the biological opinion or incidental take statement: Describes the causal link between the surrogate and take
of the listed species, explains why it is not practical to express the amount or extent of anticipated take or to monitor take-
related impacts in terms of individuals of the listed species, and sets a clear standard for determining when the level of
anticipated take has been exceeded.);

(ii) Specifies those reasonable and prudent measures that the Director considers necessary or appropriate to minimize such
impact;

(iii) In the case of marine mammals, specifies those measures that are necessary to comply with section 101(a)(5) of the
Marine Mammal Protection Act of 1972 and applicable regulations with regard to such taking;

(iv) Sets forth the terms and conditions (including, but not limited to, reporting requirements) that must be complied with
by the Federal agency or any applicant to implement the measures specified under paragraphs (i)(1)(ii) and (i)(1)(iii) of
this section; and

(v) Specifies the procedures to be used to handle or dispose of any individuals of a species actually taken.

(2) Reasonable and prudent measures, along with the terms and conditions that implement them, cannot alter the basic
design, location, scope, duration, or timing of the action and may involve only minor changes.
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(3) In order to monitor the impacts of incidental take, the Federal agency or any applicant must report the progress of the
action and its impact on the species to the Service as specified in the incidental take statement. The reporting requirements
will be established in accordance with 50 CFR 13.45 and 18.27 for FWS and 50 CFR 216.105 and 222.301(h) for NMFS.

(4) If during the course of the action the amount or extent of incidental taking, as specified under paragraph (i)(1)(i) of
this Section, is exceeded, the Federal agency must reinitiate consultation immediately.

(5) Any taking which is subject to a statement as specified in paragraph (i)(1) of this section and which is in compliance
with the terms and conditions of that statement is not a prohibited taking under the Act, and no other authorization or
permit under the Act is required.

(6) For a framework programmatic action, an incidental take statement is not required at the programmatic level; any
incidental take resulting from any action subsequently authorized, funded, or carried out under the program will be
addressed in subsequent section 7 consultation, as appropriate. For a mixed programmatic action, an incidental take
statement is required at the programmatic level only for those program actions that are reasonably certain to cause take
and are not subject to further section 7 consultation.

(j) Conservation recommendations. The Service may provide with the biological opinion a statement containing discretionary
conservation recommendations. Conservation recommendations are advisory and are not intended to carry any binding legal
force.

(k) Incremental steps. When the action is authorized by a statute that allows the agency to take incremental steps toward the
completion of the action, the Service shall, if requested by the Federal agency, issue a biological opinion on the incremental step
being considered, including its views on the entire action. Upon the issuance of such a biological opinion, the Federal agency
may proceed with or authorize the incremental steps of the action if:

(1) The biological opinion does not conclude that the incremental step would violate section 7(a)(2);

(2) The Federal agency continues consultation with respect to the entire action and obtains biological opinions, as required,
for each incremental step;

(3) The Federal agency fulfills its continuing obligation to obtain sufficient data upon which to base the final biological
opinion on the entire action;

(4) The incremental step does not violate section 7(d) of the Act concerning irreversible or irretrievable commitment of
resources; and

(5) There is a reasonable likelihood that the entire action will not violate section 7(a)(2) of the Act.

(l) Termination of consultation.

ADD164

USCA Case #15-1363      Document #1605913            Filed: 03/28/2016      Page 169 of 219

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=50CFRS13.45&originatingDoc=N5021A3A00DE211E5816882F8DA31ED88&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=50CFRS18.27&originatingDoc=N5021A3A00DE211E5816882F8DA31ED88&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=50CFRS216.105&originatingDoc=N5021A3A00DE211E5816882F8DA31ED88&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=50CFRS222.301&originatingDoc=N5021A3A00DE211E5816882F8DA31ED88&refType=VB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_f383000077b35


§ 402.14 Formal consultation., 50 C.F.R. § 402.14

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6

(1) Formal consultation is terminated with the issuance of the biological opinion.

(2) If during any stage of consultation a Federal agency determines that its proposed action is not likely to occur, the
consultation may be terminated by written notice to the Service.

(3) If during any stage of consultation a Federal agency determines, with the concurrence of the Director, that its proposed
action is not likely to adversely affect any listed species or critical habitat, the consultation is terminated.

Credits
[54 FR 40350, Sept. 29, 1989; 73 FR 76287, Dec. 16, 2008; 74 FR 20423, May 4, 2009; 80 FR 26844, May 11, 2015]

SOURCE: 51 FR 19957, June 3, 1986, unless otherwise noted.

AUTHORITY: 16 U.S.C. 1531 et seq.

Notes of Decisions (183)

Current through March 24, 2016; 81 FR 16051.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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420

6ECTION 116. EMISSION STANDARDS FOR HAZARDOUS AGENTS

The proposed ne~v section 115 would authorize the Secretary to
prohibit emissions or to establish standards applicable to omissions of
au pollutants "whose presence, chronic~,lly or intermittently, in trace
concentrations in the ambient air, either alone or in combination «-ith
other agents, causes or will cause, or contribute to, an increase in
mortalit~ or an increase in serious irreversible or incapacitating
reversible damage to health."
On the basis of information presented to the Committee, it is clear

that the above definition will encompass a limited number of pollu-
tants. Asbestos, cadmium, mercury, and beryllium have been identified
as pollution agents which could be subject to emission prohibitions or
standards to be established under section 1 i5. It would be the Secre-
tary 's responsibility to determine whether there are additional
pollutants (including any of those expected to be subject to section
114) which also should be covered under section 115.
In tivriting a relatively restrictive definition of hazardous agents,

the Committee recognized that a total prohibition on emissions is a.
step that ought to be taken only where a danger to health, as defined,
exists. It should be noted that emission standards for pollutants which
cannot be considered hazardous (as defined in section 115) could be
established under section 114. Thus, there should be no gaps in control

f_ activities pertaining to stationary source emissions that pose any
significant danger to public health or welfare.

This section would establish an administrative procedure to regulate
and control the emission. of such hazardous mt~terials. Under this
procedure, the Secretary would be authorized to designate from time
to time those air pollution agents or combinations of agents which

~;,~ present a hazard to the health of persons as indicated by available
material evidence. Following designation the Secretary «>ould be

~' ~ , required to publish a proposed prohibition of emissions of such agents
or combination of such agents from any stationary source.

x ~ ̀  The Committee recognizes that some of these hazardous pollutants,
~ such as cadmium and beryllium, are present in nearly all raw materials.

Thus, beryllium and cadmium appear as trace impurities in steel
making and other ra,w material processes, in addition to the processing

,~ ~` at beryllium a,nd cadmium plants. Recognizing that complete control
~, of beryllium from steel plants, for example, may not be necessary or

i ~ - practicable, the Committee has provided the Secretary with authority
to differentiate among categories of sources in establishing prohibitions
under section 115.

After public hearings and «Tithin six months of the publication. of
such proposed prohibition, the Secretary would be required to pro-
mulgate such prohibition, unless he found on the basis of a preponder-
ance of the evidence, that the air pollution agent was not, uz fact,
hazardous to the health of persons—or that a greater than zero
emission could be permitted without presenting a hazard to health.
The bill would provide that any prohibition should become effective

upon promulgation and that any erlission standard for a hazardous
substance established under this section should become effective no
later than 180 days after such promulgation.
The Committee recognizes that the violation of a prohibition or

emission standard for any substance which is hazardous to the health
of persons requixes an expeditious enforcement procedure. Consa-

20

gll~ritly~ t~l~ I~ ii ~ -~~3f~, ~, r}
Secretary s}~~o ~ ~e~ T>~i~~
manent or to n ~~~r~~,•~s~~~ rz,
States Dis~_i; ~ t; _;;~, ~-

The Cler~r~ _ _ _• ': .. _
sibility for ~ . ~ - 1 -,_
ment. tiVhil~ : ,.
available tc ~~_l ., :~, ~: _ ; ;
either the a,~z E ~~ i ~~, ~, ~~~
ments. As is ~~~ :_,. ~-~i :~c~,
expected tc 1~:~ ~ ,~ c;~ E;, {
provisions of t1~~.~ r_,~~, z<~•e
The Con~~~ . ,v,~c,

under axis ~ `~ , ~. ', ~,
violations oaf „~
visions of e:~i~ _ `r~ _~
used to the fzki!_ ~; ._ ;. _:
section 116 ~~~~~,_' ~
swiftly to al~:~ ~ ~7'-
should not':~:~ ~: _ _~~:1
consideratio~z ~,n ~. _~ec,,
have result~~a " ;~i

If the St ~~~_ „x
agency is nct,
enforce car' ' ~i
full force of
provisions { ' ..
write the
to enforce ~ ~: ~._ .

If the S~
responsibili' , ,
vigorous e1- ~-
section 304.
Because :~

the enforcen,~~~ ,;
mittee bill ~,~ <
ment of viol:.- ~ ~.
emission co;;i~.,': ~ ,,z?;';;~
limited to r ~_~` ~ u
~erformancc, ~ . -, ...
compliance t~?~ ~~~
tion of mon.~tc,~i ~_ ~~~~~~'~~~
The bill ~~c~~ ~,~ -::~o n

procedures iri ~ .e i n
appropriate «>; ~ : ~~' a
devices were ~ ,.~~~ ~ ;
new formula ~. ~~~ ,~;~.~~c' ,~
requiring th~~ . ', ~,°., _. _ . {
emission sf~~.~x~~i:,-~; _~
emission ree~~:>~~: : - ~ ._ _. -
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~orcla;2ce with the Clean Air

se expre..:sl~ provided, the

~ ill be effective on dote o f

ressly ~~•cvided, each State

~~ implementation plan by

>~ thzs ~lct shall adopt and

~n~a~i revision no later than

.' o,` t,~;; Act.
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81

These amendments were iiitencled, when adopted by the committeelast year, to be responsive to the Ford aclmimstration's concern for~ workable procedure to facilitate coal conversions. In adopting theseprovisions this year, the committee intends to create a sufficiently flea-ible mechanism to acconur►odate the Carter a.dministration's coal~ : I conversion initiatives. At the saaYie time, the committee retains its~ commitment to assuring that extensions granted under section 119~~ s not endanger public health.
Furthermore, if the Administrator of SPA finds that the grantingof a, CDE under section 119 inay cause or contribute to a significant~ ; ',,; endangerment to the public welfare (such as in the case mentionedin the background section with resrzct to Colorado ~.nd Georgia), theAdministrator would be authorized, but not required, to refuse t~issue such u CDE.

j P ` ~~ ` ~~ '' Background—Intermittent controls and tall stacks, E(' ,~
;` ,, Section 110(a) (2) (B) of the present Clean Air Act requires that
l; j, the State implementation plans must includa

(B) * * *emission limitations, schedules, and timetablesfor compliance with such limitations, and such other measuresas may be necessary to insure attainment and maintenance ofsuch primary or secondary [ambient air quality] standard***

~ Many industrial sources have argued that, under this language, it'h {3 ' "' should be permissible for sources to use tall stacks and intermittent~ 3, ~ (or supplemental' control measures to achieve and maintain the de-,, ~ sired air quality concentration for sulfur oxides. Intertnittent controls~ and other dispersion enhancement techniques are techniques whichi°' seek to reduce concentrations of pollutants not by reducing theamounts of pollutants emitted into the air, but rather by relying on"~ `'` " the dispersion of pollutants throughout the atmosphere. Thus, pollu-~ y~ ~` ~ tents are dis erred awe from hi h-concentration areas and toward
,~ , , . 

P Y g1 ~ ;: lower concentration areas.
'' When meteorological conditions favor dispersion of air pollutar..tsfrom heavily impacted areas to cleaner areas, greater emis.Qions wouldbe permitted. When r~ieteorologis conditions adversely affect disper-sion, emissions frorn the affected source would be temporarily reducedor deferred, although in some cases emissions elsewhere might be in-crea,sed. An example of the latter situation is load switching from onepowerplant where dispersion is poor to another where dispersion is~' more favorable. Tall stacks are used to elevate the releases of emissions~+~ so that they will be dispersed more widely before. reaching ground9 ~ ' ' '' level and thus will result in lower ambient concentrations at ground;~~ level near the source. Both intermittent controls and tall stacks arereferred to as dispersion dependent or enhancement techniques, ~1-~~ ' though there are other dispersion dependent techniques than these two.~~ Three courts of appeals have considered and rEjected these argu-a r=cents by industry. In NRDC v. EPA, 489 F. 2d 390 (5th Cir. 1974),'~ the Court held that EPA co~13 permit the use of dispersion- de~and-

* A supple~ental control system refers to uee o! an intermittent control system !n adds•tion to acbie ng some degree of rnptinuoue emission reduction.
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sled, when adapted by the committee
e Ford administration's concern for
s coal conversions. In adopting these
ee intends to create a sufficiently flez-
e the Carter administration's coal
Lme time, the committee retains its
:tensions granted under section 11~J

utoz• oz ~EP~1 finds that the granting
cause or contribute to a significant

"are (such as in the case mentioned
~s~~ct to Colorado and Georgia), the
zecl, b2zt not required, to refuse t~

~le amtl taGl atacka

~r~=rx~tit Ci~.zti Air Act requires that
.st inciuc~a
;i~rv, schec'~ules, and timetables
;at.ion. ,and such other• measures
att~,zrinent and maintenance of
gym. !~i er. t air quality] standard

rgi~ed that, under .this language, it
to usa tall stacks and intermittent~es to achieve and maintain the de-
st~lfur oxides. Intermittent controlst techniques are techniques which
pollutants not by reducing the
the air, but rather by relying on' ;hcut the atmosphere. Thus, pollu-;h-concentration areas and toward

f~,v~r dispersion of air pollutar:t,~
finer areas, greater emissions would
conditions adversely affect disper-urce would be temporarily reduceds emissions elsewhere might be in-
tuation is load switching from oneor to another where dispersion isto elevate the releases of emissions'e widely before. reaching ground
amk~ient concentrations at groundttent controls and tall stacks are:t or enhancement techniques, a,l-penden~ techniq~_iec th~,~ ~~;~~e ~wc.
ssicierecl and rejected these argu-'A, 489 F. 2d 390 (5th Cir. 1974),
ml~ the use of dispersion de~end-
of an intermittent control system in addi-;31°a reduction.

249

82

ent tectmiques as a inea~ns of attaining and maintaining national

ambient a.ir quality standards

[o]nly (1) if it is demonstrated that emission limitations

regulations included in the plan are sufficient standing alone;

or (2) if it is demonstrated that emission limitation sufficient

to meet the standard is unachievable or infeasible, and that

the state has adopted regulations which will attain the magi-

mum degree of emission limitation achievable. 489 F. 2d at

410.

Similar results were reached b~ the Sixth Circuit (Big Rivers Elec-

tric Corp. v. EPA, 523 F2d 16, 6th Cir. 1975)) and the Nmth Circuit

(Ke•nneeott, Copper Corp. v. EPA, 526 F2d 1149 (9th Ci.r. 1975) ). In

each. of these cases, the U.S. Supreme Court has denied petitioners'

application for writ of certiorari.
The fundamental policy objections which have been raised to the

use of tall stacks, intermittent or supplemental controls, and other

dispersion techniques are as follows

1. Even for the purpose o f attaining antl maintc~ininq the ncctiomccl

ambient ccir quality standards, these methods are of dubio-us relicc-

bility and enforeeccbility.5

This point l~ai,s been made repeatedly by many persons and groups.

One of the groups which have oppressed these doubts is the National

Academy of Sciences. The NAS points out that the effectiveness of

intermittf:nt control systems depends on accurate meteorological fore-

casting; quick response to adverse air quality readings; proper place-

ment, maintenance, and_calibration of monitors, among other factors.

In looking at presently operating intermittent control systems, the

NAS found

All relevant ~.mbient air standards are still not met in the

vicinity of several of the sources which have implemented

ICS technology, particul~.rly the short-term * * * stand-

ards
This review has documented that ~ need exists for a fully

documented analysis of an operating ICS system

The time required to effect a fuel switch to low su].fiir coal

can prevent the attainment of the Federal.3-hour [nation~.l

ambient air quality standard] s

The problems of enforceability of intermittent control systems were

also pointed out in 1973 by EPA's then Director of the Division 
of

Stationary Source Enforcement.

Although the concept of TCS is simple, enforcement of ICS

is not.
[W]e have determined that ICS is unacceptable from an

enforcement standpoint
YCS wa,.s a.#,teYng~ted i;~ ~'~'ashinn ar.~ Mon+ana 

w;th ~„f~;-

cient lack of success to encourage the Puget Sound Agency in

6 This is what the Court held 1n Kennecott Copper Corp. 
v. EPA, 526 F. 2d 1149 (9th Cir.

1975 j ;see material cited at nt. 23 ; see also Ayres, 
"Enforcement oP Air Pollution Controls

on Stationary Sources Under the Clean Air Amendments of 
1960," 4 Ecology Law Quality

441, 454 (1975), scent. 38.
e NAS, "Air Quality and Stationar9 Source Emission 

Control" (March 1975), pp. 510-514.
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84

Nashington and the State of Montana to adopt direct emis- 
In fact, the same reQort expressed

sion standards. * * * The failures were attributable chiefly to 
dence thwt local contibl of SOZ (by lii~

(1) insufficient curtailment of operations due to inabilit3~ to 
ing to a wider dissemination of ~artic~

forecast adverse meteorological conditions, and (2) informa- 
The National Academy of Science;

tion to prove a violation was completely dependent on self- 
earn about the effects of fall stacks a~

monitoring by the source without an effective means of polic- 
ing with oxides of nitrogen than foi

ing the momtoi7ng stations. Similar experiences hava been * * *Nitric oxide converts

recorded in New Jersey, Kentucky, and Pennsylvania.° ft~,ster than sulfur dioxide conv~

On April A, 1976, EPA Administrator Train testified before a joint 
fates; and since the reaction p

hearing of subcommittees of the Interstate and Foreign Commerce 
greater potential for local impar

Committee and the Science ~,nd Technalo Committee that, '`In the At least in part because of the a~

area of ICS [intermittent control systems], we have determined that pollutants, the National Academy

such methods are inherently unreliable and difficult to enforce." ( compromise.

T187 ~ The tal•1 stack-ICS techziolog
estimony by the Director of the Montana Air Pollution Control manent control technique on the

Program has indicated that industry has itself attacked the enforce- ~ risks associated with increased ,
ability of intermittent control systerris and been sustained by the courts compounds. At the same time;
in enforcement proceedings. cepted for carefully defined sit

~. Intemmittent control systems do root help to reduce th,~ derivative ( technique.l'

pollutants o f s ul f ur oxides (sal f etas, sal fites, azcl f? -mac acid) or oxides ~

of nitrogen (nitrates, nitrctes, nitric, acid; nitrosamines); in con- 
The Ford administration essezti:

junction with, tall stack, dCS may tha~s ancrea8e tJee health risks 
and recommendations. The Ford

associated with, SOS and NOs emiBsimzs. 
~ 2633) would have authorized use o

interim basis ; constant controls wo~

The Environmental Protection Agency has found--and the National nent or final compliaaice strategy.

Academy of Sciences has confirmed—that sulfates, sulfites, and sal- the State of Illinois agreed that i.r

facie acid appear to be "more toxic than the parent compound [sulfur mined only on an interim basis. (]

dioxide] and appear likely to be responsible for a suk>stantial portion tive of that taken by the State and

of adverse effects on he~,Ith associated with stationary source wmbus- ~ Administrators.

tion of fossil fuels".9 NAS has also found,

* * * The a lication of tall stacks and/or intermittent 
3. Uae of tall atacka spreads th,c po

PP v~ere not previmtsly exposed, ccnc

control systems will not reduce total emissions of sulfur and States, where zt is too Z~zte tc

oxides to any significant degree; thus this strategy does not This point was msde by the DTs

decrease the total amount of sulfate ~ in the regional Health Sciences' Rall Keport.15 a h

~,tmosphere.10 also expressed concern about the Ic

Similarly, one of the p~.pers contained in the HEW—NIEHS Rall 
which is encoura~e~d by use of tal

Report, conducted at the request of the Office of Management and 
Even in 1907, it ̀ vas apparent

Budget concluded, 
its source if injury were to be av

In view of the possible toxicity o~ suspended sulfates, it 
prame Court. in that year Held tlia

should be noted that emission control measures designed to 
sue a smelter in Tennessee ~-hich

disperse sulfur dioxide from point sour,,es, that is, tall stacks, 
( which then traveled across the St

will not have a major effect on suspende3 sulfate levels despite 
1 Georgia.

producing a decrease in local ambient sulfur dioxide It is a fair and reasonable

concentration.11 
eign that the air over its tsrri

great scale by sulfurous acid ~

T See 1973 hearings, p. 976, citing memorandum from William A. Megonn
ell to Bernard J. 

t&lIIS~ b0 t~ley b6ttCT OT 
~POTSO;

5teigerwald, "Intermittent Control Systems," Mar. 9, is7a. tion they have suffered 51101

8 Testimony of Frank Partee, technical director, Kentucky Air Pollution Contr
ol Com-

miasion, before the U.B. Senate Committee on Public Works, Subcommittee on Ai
r and

V: ater Pollution, oversight hearings, 'Implementation of the Clean Air Act of 1
970," at ~ Id., p. 8.

205 (Feb. 17 1972).
a 1975 NAB report, op. sit., p, sa11. 

'~ 1945 NA$ report, op. sit.

io Id. at p. xaay. 
14 Id. at 521-2.

11 Rall, National Institute of Environmental Health Setencea, "A Review of the health ~ ~s $ 6 NA6 report op. ctt., pp. 
2553-k~~,

Esecta of Sulfur Oxides" (Oct. 9, 1973), p. 23.

4

35-357 O - 79 Vol. 4 - 50
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Montana to adopt direct emis- ~ In fact, the sa,mo report expressed concern that "there is soiree evi-
ires were attributable chiefly to ~ dente that local control of SOZ (by higher stacks, and so forth) is lead-
E operations due to inability to ing to a wider dissemination of particulate sulfates.71z
it conditions, and (2) informa- ~ The National Academy of Sciences has expressed even greater con-
completely dependent on self- , tern about the effects of fall stacks and intermittent controls for des~l-
out an effective means of polic- ~ ing with o%ides of nitrogen than for SO2. As the NAS explained,
Siinila.r esperiences have been • * *Nitric oxide converts to nitric r..cid and nitratesncky, and Pennsylvania.' foster than sulfar dioxide converts to sulfuric acid and sul-
,trator Train testified before a joint fates; and since the reaction products precipitate, there is
Interstate and Foreign Commerce greater potential for local impact 13
~chnology Committee that, '`In the At least in part because of the adverse impact of these derivativesystems], we have determined that pollutants, the National Academy of Sciences has mcommended a~elia.ble and difficult to enforce." compromise.

ie ~Iontan~. ~~ir Pollution Control The ta1~1 stack-ICS technology could be rejected as a per-
:ry nas itself attacked the enforce- manent control technique on the ba3is of substantial potential
n!s and been sustained by the courts risks a.~.sociated with increased atmospheric loading of sulfur

compounds. At the same time, the technology could be ac-
not Irel to seduce the derivative j ~P~ for carefully defined situations as an interim control

~ i technique.l'tes, suZf~tes, sulf~,r~ic acid) or oxides
Zt~'ir, czcicL, nitrosamines); in con- The Ford administration essentially agreed with 'these conclusions
uzy tIzzw increase tJee health, risks and recommendations. The Ford administration bill in 1975 (H.R.
s~~, 2633) would have authorized use of intermittent contrnls only on an
;enev ha,s found--and the National 

interim basis; constant controls would have been required as a perma-
3—that sulfates sulfites and sul- 

recut or final compliance strategy. (H. 40, 156, 1181). Testimony from
> > the State of Illinois agreed that intermittent controls should be per-. than the parent compound [sulfur mitted only on an interim basis. (H. 1308) Illinois' position is reflec->ponsibl~ for a, substantial portion ~ five of that taken by the State and Territorial Air Pollution Program~d with stationary source c;ombus- ~ Administrators.Fund,

!1 staek~ and/or intermittent 
3. Use of tall etacks spreads the pollution, subject8 areas to risk ~vhieh,

:.e total emissions of sulfur 
~~e not previously exposed, and exports th,e problem to other areas

:: thus this strategy does not 
and States, avhere Zt is too Zate to control the polLwtion.

~f sulfate ' in the regional This point was made by the National Institute of Environmental
Health Sciences Rall Keport. The National Academy of Sciences has
also expressed concern about the long-distance transport phenomenon,iinac: in the HEW—NIEHS Rall which is encoura ed by use of tall stacks and intermittent contro1s.18F the OfTice. of Management and Even in 1907, fit was apparent that pollution must be reduced at
its source if injury were to be avoided downwind. For the U.~. Su-

ity of suspended sulfates, it preme Court in that year held that the State of Georgia had a right to
ontrol measures deli ed to sue a smelter in Tennessee which was emanating sulfur dioxide fumes
zt sources, that is, ta,lgstacks, ~ which then traveled across the States shared border causing harm in
~pe.nde:l sulfate levels despite Georgia.
~l ambient sulfur dioxide It is a fair and reasonable demand on the part of a sover-

eign that the air over its territory should not be polluted on a
great scale by sulfurous acid gas, that the forests nn its mouu-

i f:om ~yill;ate Fi. Megonnell to Bernard J. t&111$, be they better or worse, and whatever domestic destruc-r. 9; 1873.or, Krntucky Air Pollution coatroi tom- tion they have suffered, should nat be further destroyed orPublic Works, Subcommittee on Air andtation of the Clean Air Art of 1970," at " Id., p. 6.
's 1975 NA3 report, op. c1t.

[ealtL Sciences, "A Review of the health 
'* Id. st 521-2.

..', ~ Bee supra at note 11.
~ 1975 NAS report, op. tit., pp. 258-280, 302- 303, 517-520.

r
35-35? O - 79 Vo44 - 50
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I j threatened by the act of persons beyond its control, that the be associates; with the increases in h:
~; I i crops and orchards on its fulls should not be endangered from sions from tall stacks) .20

the same source. * * * Furthermore, the NAS has predic
The proof requires but a few words. It is not denied that the are allowed to double between I97C

defend~.nts geuera~e ui their worxs near the ueorgia sine large in the Northeast is likely to inczeasE
quantities of sulfur dioxide which becomes sulfurous acid by Effects of acid rain on natuits mizture with the a.ir. It is hardly denied ~,nd cannot be greater consequence than effectsdenied with success that this gas often is carried by the wind if emissions are permitted to incrgreat distances and over tra,~ts of Georgia land. Un the evi- Identifiable effects of acid rai~ ~: ~ deuce the pollution of the air and the magnitude of that pol- reduction in forest roductivitI # ~ lution are not open to dispute * * * we are satisfied by a pre- fish populations. The full impacr.: ponderance of the evidence that the sulfurous fumes cause layed for years or even decades. ''~, ,~ and threaten damage on so considerable a scale to the forests ( The possibility of large additiand vegetable life, if not to health, within the plaintiff State ~ injury to valuable ornainentai p1' ' ~ as to make out a case within. the requirements of 1Efi~~ouri v. tural productivity, cannot be dieIllinois, 200 U.S. 496. * * * ~ sty of precipitation is permitted

'' ~ * * *the plaintiff now finds * * *that the tall chimneys in The possibility of effects on
i present use since the complaint was filed] cause the poisonous be dismissed xz
i gases to be carried greater dista,nc~;s than ever before and that ~ The NAS also concluded that acs

the evil has not been helped.1? ~ damage materials, and reduce ~}>re
j ',~ In the committee's view, what Justice Holmes and the Supreme ~ eluded, "These effects point to the

~a Court knew and explained in 1907 cannot be ignored nearly 70 years amount of man-produced sulfur cc~
later. This is particularly so in light of the fact that the NAS and Phew" 23

NIEHS reports of the most current scientific evidence confirm the S. Use of tall stack8 and intermitter
~' '` knowledge of seven decades ago. effects: it tends to reduce prro~

!', ~ ~ 1~. If SOt and NOz emissions are merely di8persed by tall stacks and 
bility, and limit the potential ~

s intermittent controls and are not reduced these emissions 2aill be When the National Academy of ;
. '~ ~ ' of intermittent controls, it found tlcmuverted to acid min in significcUn.t amounts. acid rain reduces

!~ 4 soil productivity, harms vegetation, crops, buildi7cga, and mater- ~ ductivity were necessitated. In one
~, ~ iial8, amd may yeopardiae segments of the wTwle economy of cer- cut 15-27 percent; in Rnother, 27-~~

' In the electric power generating :i - twin areas, 
system provides for load reduction

r ~ ~ The increasing acidity of rainfall has been noted in m€tny arses— pollution concentrations. This appr
England, Scotland, Norway, Sweden, Brazil, and the States of the ularly during summer inversions a h

~ 7 TTortheastern United States. Cornell, Vale, and Dartmouth scientists demand coincide. Thus, the NAS n~
have documented this trend.l$ 4~ The practicality of implerr~e:~~~ ~ ~ As the acidity of rainfall increases, the productivity of forest and mend load reductions can be q~ agricultural lands are threatened. The J.872 report of the Swedisha T inset ambient air quality starGovernment to the United 11 ations Conference on the Human Enviroii- desire of utilities to mamtam~~. ~~ . ment concluded that continued sulfur oxide emissions from England

C' ~~ and Germany could reduce Swedish forest yields by x-15 percent in the Furthermore, the use, of tall sty
~ 'x ~ next 30 years.19 inherently inconsistent with the ga
i Similar concerns have bean expressed by the National Academy of This is so even without respect to

Sciences. The concentr~.tion of both sulfates and nitrates in ~recipita- ~ of this bill. Current saw, by requirii
~`' tion have increased in the past 20 years, and these increases appear to national ambient air quality standf

t~,~' . ~, IInited States, sets a ceiling for a
';~ ' 1P (ieoryda v. Tenneaaee Cooper Corp., 206 U.B. 230 239 (1907) (7. Iiolmes). r resources are thus finite and lxmite~le Likens, Borman, and Johnson, AMd Rain," Lnvlronment (March 1972), pp. 33-40. 1

See also 1975 NAS report, op. cit., pp. 302-303.
~a Swedish Royal Ministry for Foreign Affairs, Royal Ministry of Agriculture, "Air Pollu- ~ 1875 NAS report, op. cit., p. 302.tton Across National Boundaries : TLe Impact on the E¢vironment of Sulfur in Air and _( n Id., p. 303.Precipitation," report to the U.N. Conference on the Human Environment (1972), pp. 85-90. ,~ ~ Id. p~. 181-2.

~ Id., p. gaxii. Bee oleo Infra at discussion o: ;
%~ 1975 NA8 report, op. cit., p. 5i1.

~ $ Id., p. 514.
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beyond its control,that the be assceiate<~ with the increases in high level emissions (
that is, emis-

~uid not be endangered from sions from tall stacks) .20
Furthermore, the NAS has predicted that if sulfur oxide em

issions

►rds. It is not denied that the ~ are allowed to double between 1970-80, the average acidit
y of rain

s near the u Borgia line large ~ in the Northeast is likely to increase as much as 300 
percent.zl

f~ becomes sulfurous acid by v Effects of acid rain on natural systems are probably 
of

~,rdly denied ~,nd cannot be greater consequence than effects of sulfur dioxide, especi
ally

often is carried by the wind if emissions are permitted to increase * * *.

f Georgia land. Un the evi- Identifiable effects of acid rain include acidificationof soil,

l the magnitude of that pol- reduction in forest roductivit and de letion of freshwater

* wa are satisfied by a pre- fish populations. The full impact of these effects maybe de
-

the sulfurous fumes cause laved for years or even decades.
~erable a scale to the forests ~ The possibility of large additional effects, such as extensive

h, within the plaintiff State injury to valuable ornamental plants or reduction in agricul
-

requirements of t~i8~auri v. tural productivity, cannot be dismissed, especially if the acid-

ity of precipitation is permitted to increase

` ~ that the tall chimneys in The possibility of effects on weather and climate cannot

~::t~ filed] cause the poisonous be dismissed:~2

:Ls than ever before and that ~ The NAS also concluded that acid rain could increase 
corrosion,

damage materials, and reduce property values. Therefor
e it con-

stice Holmes and the Supreme eluded, "These effects point to the desirability of 
controlling the

nnot be ignored nearly 70 years amount of man-produced sulfur compounds emitted into t
he atmos-

of the fact that the NAS and phere." zS

scientific evidence confirm the 5. Use of tall stacks and intermittent controls has ham~raful econo~rr~ic

effects: it tends to reduce productivity, threaten electric reli
a-

~ely dispersed by tall stacks and 
bility, and limit the potential for future economic grozath.

reduced, these emissions 2vill be ~ When the National Academy of Sciences studied the effects of
 use

:anat amounts. Acid rain reduce8 ~ of intermittent controls, it found that substantial reductions in p
ro-

;an, crops, buildi7egs, and mater- ~ ductivity were necessitated. In one smelter,~plant output had 
to be

zts of t1ie~.vlrole economy of cer- 
cut 15-27 percent; in another, 27-35 percent.

In the electric power generating industry, one intermittent 
control

system provides for load reduction during periods of predicte
d peak

l:as been noted in many areas— pollution concentrations. This approach is of doubtful valu
e, partic-

~, Brazil, a,nd the Stites of the ularly during summer inversions when pBak pollution and peak 
power

Yale, and Dartmouth scientists ~> demand coincide. Thus, the NAS noted,

s, the proc~u~tivity of forest and ~ The practicality of implementing ICS actions which de-

~he 1972 report of the Swedish 
mand load reductions can be questioned, since the desire t

o

:ifarenc~ on the Human Environ- 
meet ambient air quality standards m~,y conflict with th

e

r oxide emissions from England 
desire of utilities to mamtam an adequate power supply 2

5

crest yields by 3-15 percent in the Furthermore, the use, of tall stacks and intermittent con
trols is

inherently inconsistent with the gaal of longterm economi
c growth.

~~d b3• the National academy of This is so even without respect to the requirements of 
section 108

ulfates and nitrates in ~reci~ita- ~ of this bill. Current law, by requiring attainment and main
tenance of

rs, and these increases appear to ~ national ambient air quality standards at all points throu
ghout the

LTnited States, sets a ceiling for allowable pollution incr
eases Air

;30•'-~9 t,eoz~ ~T. x~zmes>. resources are thus finite and limited; any pollution of 
currently un-

' Environment (3iarr_h 1972), pp. 33 0.

Royal Ministry of Agriculture, "Afr Pollu- ~ 1975 NAS report, op. cit., p. 302.
~n tLe Environment of Sulfur in Air and n Id., p. 303.
he Human Environment (1972), pp. 85-90. ~ rs Id. pp. 181-2.

~ Id., p. ssaii. See also infra at discussion of sec
. 108.

z* 1975 NAS report, op. cit., p. 511.
~ Id., p. 514.
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2~~4 2~5~

87 
~

i

polluted areas would limit the availability of these ~~
arce air resources aion control e uipment ve7utors,

for future economicgr owth. The electric utility indu
stry has recog- the clear, bu a~ or pretreatmen

nized and admitted the growth limiting nature of in
termittent con-

trol methods. This is evident from the testimony by a repr
esentative of As pointed out in the discussion of

that industry that ~~if another industry wants to locat
e near one of our pose of the Clean Air Act is to encours

powerplants [using ICS], our permit should be reexami
ned." (H. 747). efficient, less costly pollution control

But as the Court in NRDC v. EPA pointed out, 
! manent use of intermittent cantmis

Dispersion enhancement techniques operate by keeping 
pol- 

sion techniques would reduce, if not

lutants out of areas of high pollutant concentrations, and dis
- 

for development of systems potentia

perring them to lower concentration arc~ns. * * *Inevi
tably, 

coal—such as fluidized bed combustion

however, the pollutants emitted into the atmosphere mu
st end 

If anything, the record shows that

up somewhere; and the atmosphere at their destination, 
what- 

nificantly increased and strengthene

ever that may be, will be degraded * * * 489 F. 2d at 
408-9. ( Bearing Panel concluded, some [

~~ pear to have spent more in defendin

The only way to minimize pollution and to maximize th
e potential tempting to have the emission r•equi

for long-term economic growth is to achieve continuous 
reduction of in controlling their sulfur oxide em

i

the amount of pollutant emitted from any source. 
panies were reported to have spent o.

6. Intermittent can,trol systems place o, hecwy burden an S
tate air pol- year over the period 1969-1973 on

Lution co;ztrol bzulgets and personnel and drain scarce
 resources derivatives in an environmerLtally sot

cct the State Zevel. 
Requiring continuous emission r. e

According to the Puget Sound Air Pollution Contro
l Authority, ~ dispersion enhancement as an inte

monitoring the intermittent control system in opera
tion at the- means of emission control are not a~

ASARCO smelter cost the ta,apayers between $160,00
0 and $200,000 necessary incentives for upgraded re:

per year.28 That amount is clearly an ezoi~bitant one for an
y local or 8. Prudence and the pramacy o

even regional agency to devote to a single source. EPA's es
timates requires limitation on the 2cse c

for the price of policing ICS also provide basis for concern.
 EPA in- Perhaps, most important of all, t

dicates that the additional costs associated with surveillanc
e of an in- ha,s reviewed the question in te

rm

termittent system ~~may run as high as X130,000 the first
 year and ~y risk assessment. In recommendi

ng

$50,000 a year thereafter".27 
measures such as tall stacks and ins

These costs are not merely costs of doing business which ar
g inter- ~~ eluded,

nalized in the cost of doing business and passed along to the u
ltimate The committee places ir:A~>~t•t

consumer in the price of the product. These costs are instead imp
osed Bence; the consequences of ~n ::

on the taxpayer. For these reasons, the pollution source has no i
ncen- substantial damage to huma~i

tive to develop and implement less costly surveillance systems. M
ore- than an error which led t~ econc

over, these costs of pollution control are externalized for that soxarc
e i In the same vein, the \Tationpl I

and thus are not reflected in the marketplace. As the NAS 
has

indicated 
-( Sciences has written,

1~ When the research data U se

[r)egulatory agency expenses for monitoring and enforce- I quate and the margins of error

ment of ICS programs represents hidden costs of control.... 1. conservative approach. Stands

Defraying these costs by licensing and imposition of fees

appears equita,ble.28 
levels to insure that the public ]

When asked about the advisab
il

Finally, since State and local pollution contml agencies have many Dr. Goldstein testified that,. 
"[f]rc

sources to monitor and to check for possible violations and limite
d ~~uld be my judgment that the 

me

personnel and monetary resources to do that job, ICS approaches tend ~> ~mpleto removal of sulfur dioa
ic

to distort State and local enforcement priorities and leave some sources ~ mony was regarded as parti
cularl;

unchecked or, at least, subject to inadequate surveillance. physician on the faculty of N.
Y.I:

7. Allowing pe~nnanent u8e of tall stacks and intermittan,t controls 
tive of the American Public 

I3ea.]

2oou7d Stifle research ccnd development efforts by utilities, emas- 
both NAS and HEW—NIEHS.

~" Ayres, op. cit., p. 454 at note 40. 
- ~ EPA, "Report of the Rearing 

Panel, is at

n Bee 119 Congressional Record 810858 (daily edition, June 12, 1973). 
ance Witt Sulfur Ozide Air 

Pollution Its v1:

ae 1976 NAB report, op. cit., p. 532. 
op, cit., at p. 452, note 28.

a^ Ayers, op. cit., p. 445.
n 1976 NA3 report op. cit., p. 

azavi.

"% Rall report, op. cat., p. 8.
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2~~~

m

ability of these ~~a,rce air resources
lectric utility industry ha.s recog-
iiting nature of intermittent con-
ie testimony by a representative of
try tivants to locate near one of our
.t should be reexamined." (H. 747).
PA pointed out,

piques operate by keeping pol-
utant concentrations, and dis-
~ation areas. * * * Inevitably,
into the atmosphere must end
sere at their destination, what-
.deci * * * 489 F. 2d at 40~J.

ion end to maximize the potential
o achieve continuous reduction of
em any source.
e cc heavy burden ~n State ¢ir pol-
~aonn.el c~uL drain scarce resources

A~i~• Pollution Control Authority,
rol system in operation at the
-rs between $160,000 and $200,000
~n esoirbitant one for any local or
a single ~urce. EPA's estimates
rovide basis for concern. EPA in-
xiated with surveillance of an in-
;h as X130,000 the first year and

~f doing business which are inter-
and passed along to the ultimate

t. These costs are instead imposed
the pollution source has no meen-
costly surveillance systems. DTore-
~1 are externalized for that source
marketplace. As the NAS has

for monitoring and enforce-
~ts hidden costs of control... .
icing and imposition of fees

aion control e~ui~ment vendors, am
d others to fond methods for

the clear, bumnang or pretreatment o f
 coal.

As pointed out in the discussion of 
section 103, a fundamental pur-

pose of the Clean Air Act is to encour
age the development of new, more

efficient, less costly pollution control 
systems. Ratification of the per-

manent use of intermittent controls a
nd tall stacks or other disper-

sion techniques would reduce, if not 
wholly eliminate, the incentive

for development of systems potenti
ally capable of clean burning of

coal—such as fluidized bed combustion.

If anything, the record shows that 
these incentives need to be sig-

nificantly increased and strengthened, 
not relaxed. Asa 1974 EPA

Hearizig Panel concluded,' "some 
[electric utility] companies ap-

pear to have spent more in defending 
their lack of progress or in at-

tempting to have the emission requ
irements changed than they have

in controlling their sulfur oxide emi
ssion".29 Moreover, the coal com-

panies were reported to have spent onl
y an average of $17 million per

year over the period 1969-1973 on al
l research to burn coal or its

derivatives in an environmentally sound 
manner.3o

Requiring continuous emission reduction
 and limiting the use of

dispersion enhancement as an interim 
technique where continuous

means of emission control are not av
ailable will assist in creating the

necessary incentives for upgraded researc
h and development.

8. Prudence and th.$ pri~nac~ of th
e goal Qf health protection

requires limitation on the use of dis
persion dependent measures.

Perhaps, most important of all, the Na
tional Academy of Sciences

has reviewed the question in terms o
f relative health and economic

risk assessment. In recommending on
ly limited tend interim use of

measures such as tall stacks and intermit
tent controls, the NAS con-

cluded,
The committee places importance en c

onsideration of pru-

dence; the consequences of an error in jud
gment which led to

substantial damage to human health would 
be more serious

than an error which led to economic mis
allocation.31

In the same vein, the National Institute 
of Environmental Health

Sciences has written,

When the research data, base for standard se
tting is ina,de-

quate and the margins of error are large, pr
udence dictates a

conservative approach. Standards will be set at 
more stringent

levels to insure that the public health is prote
cted.3z

iiition control agencies have many ~ men asked about the advisability of use o
f intermittent controls,

~r possible violations anti limited 
Dr. Goldstein testified that, ~~[f]rom the health 

point of view * * * it

do that job, ICS approaches tend ~~ ~~uld be my judgment that the more pruden
t course would be to have

~t priorities and leave some sources 
complete removal of sulfur dioxide emissions.

 (H. 3Z8) This testi-

'•egnatesurveillance. 
iii many was regarded as particularly noteworthy sinc

e it came from a

stacks and intermitte~r~~t controF,B tve$of the Ameri an1Pub1 IIea,lth Assoc atione and a~~ consultanttto

'°2~ertt efforts by utilities, emis- both NAS and HEW—NIEHS.

' ed3tt~n, Jnne 12, 1973). 
~9 EPA, "Report of the Hearing Panel, N

ational Public Hearings on Power Plant Compli-

ance With Sulfur Oatde Air Pollution Regulations" 
(January 1974), p. 28. See also Ayres,

~P. tit., at p. 452, note 28.
8° Ayere, op. clt., p. 445.

' "' 1975 NAS report, op. tit., p. aaavl.
ffi Rall report, op. tit., p. 8.
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89

While the committee has considered these eight objections to the
use of tall stacks, intermittent wntrols, and other dispers on en-
hancement methods, it has also considered two other c~nestions : (1)
If continuous emission reduction controls are required, does this
mean each utility plant will have to use a flue gas desulfixrization sys-
tem ?and (2) How effective and reliable are such systems ~

Availability o f law aul f ur coal as a means o f continuous emission
red~cctior~.—First, it is clear that use of low sulfur coal alone in a.ny
existing source would constitute a continuous emission reduction
system for. the purpose of meeting emission limits required to be in-
eluded in State implementation plans under section 110 of the Clean

~~ Air Act.
Second, vast amounts cf low sulfur gal could be made available if

new mines were opened. According to the Interior Department, dein-
onstrated coal reserves of less than 1 percent sulfur coal ~qual 11
billion tons in West Virginia x.lone. Nationwide there are demon-

~ $ ~strated reserves of 30 billion tons of less than 1 percent sulfur coal.
' i' Much of this is very high Btu coal and can be burned to meet ap-

f plicable emission limitations without any washing or flue-gas de-
t sulfurization.~3
~, Third, with coal washing, even more of this coal could be burned

'' in compliance with emission limitations wibhout use of scrubbers. lip
to a 40-percent reduction in sulfur content of eastern coal is achievable
through coal washings* Solvent refining of coal and other chemical

"! treatment pr.~*cesses may achieve greater reductions in the sulfur con-
tent of coal.

' ~ ''i Effectiveness and reliability o f flue ~a8 deaicl furization.—Although
there are many different types of continuous emission reduction tech-

i i nologies or systems which apply to control of various pollutants from
~I; various industrial sources, most of the controversy has focused on

j the flue ga,s desulfurization tQchniques (that is scrubbers) for fuel-
burning mdusti-ial sources. Most of the controversy as to the reliability

i ; „ and effectiveness of these systems has largely been eliminated as ea-
perience with these systems has increased and as second generation
systems have appeared.

This is the view of the Environmental Protection Agency. (1973
hearings, p. 998.) But the committee's view is not based primarily
upon EPA's view. Rather, it was the information supplied by inde-
pendent agencies and by the historic opponents of flue gas desulfuriza-
tion bhat proved most persuasive to the committee. In 1973, representa,-
tives of the utility industry had testified that scrubber tachnologq was
unproven, unreliable, and ineffective. Yet only 2 ,years later, Mr. Wil-
liam G. Lawlor, representing Edison Electric Institute, testified,

I have heard. the comment that electric companies are totally
o7posed to scrubbers. That is not so * * * At some plants
scrubbers just might be the best means available to insure
that the air around the plant meets ambient air qualit y stand-
ards * * *Ian those plants, scrubbers could be installed and
we think they could be made to work. (H. 745-6)

"~ Department of Interior, Bureau oL Mines, Survey of Estimated Coal Reeervea/Resoureee
(1975 ).
u 1975 NA$ report, op. rlt., p. zasiii.

{.
f

Furthermore, testimony of bhe
the use of scrubbers as one appro
mary ambient air quality standar~

Whero primary air standa
fore where human health wo
installation either of scrubbe
ment technologies such as lay
of low sulfur coals. There is
because there can he no corn
827)

Similarly, the Federal Energ3
mental impact statement on t
ESECA, concluded,

This impact statement to
spect to the effectiveness ~,nd
* * *Lime or limestone sci
bhe most effective and relial
moval of sulfur dioxide. R
are achieved b3 these system

The Commerce Department's
with this assessment 3B
The reasons forthis change

critics of the scrubber tec77hnol
Academy of Sciences

For powerplants that lei
liTne or limestone scrubbing
available for reducing em
gases. Emissions of sulfur
reduced by at lest 9~ perce
operation has bean demonst
of 115Mw for lime Kruk
scrubbing.
For powerplants that 'bt

lime scrubbing is the mos
reducing emissions of sulfu
of at least 90 percent have
Successful operation of a
plentburning medium-su
demonstrated o~ a comme:
The committee is well a

been experienced in early ii
tion processes * * *The G
has been raupid ~dv~.nce in
of seru~bbing technology es~
those wiho are skeptical to r
There is a i-ea,sanable eap
scrubbers will be av~ilabl

~ FEA, Final Enviromm~tal Statement
m I7.R. Department of Commerce, Tec

Control Technology" (Sept. 10, 1975), p•
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The Clean Air Act, As Amended
(42 U.S.C. 7401-7626)

TABLE OF CONTENTS FOR THE CLEAN AIR ACT I

TITLE I-AIR POLLUTION PREVENTION AND CONTROL

PART A-AIR QUALITY AND EMISSION LIMITATIONS

Sec. 101. Findings and purposes.
Sec. 102. Cooperative activities and uniform laws.
Sec. 103. Research, investigation, training, and other activities.
See. 104. Research relating to fuels and vehicles.
Sec. 105. Grants for support of air pollution planning and control programs.
Sec. 106. Interstate air quality agencies or commissions.
Sec. 107. Air quality control regions.
Sec. 108. Air quality criteria and control techniques.
Sec. 109. National ambient air quality standards.
Sec. 110. Implementation plans.
Sec. 111. Standards of performance for new stationary sources.
Sec. 112. Hazardous air pollutants.
Sec. 113. Federal Enforcement
Sec. 114. Inspections, monitoring, and entry.
Sec. 115. International air pollution.
Sec. 116. Retention of state authority.
Sec. 117. President's air quality advisory board and advisory committees.
Sec. 118. Control of pollution from federal facilities.
Sec. 119. Primary nonferrous smelter orders.
Sec. 120. Noncompliance penalty.
Sec. 121. Consultation.
Sec. 122. Listing of certain unregulated pollutants.
Sec. 123. Stack heights.
Sec. 124. Assurance of adequacy of state plans.
Sec. 125. Measures to prevent economic disruption or unemployment.
Sec. 126. Interstate pUution abatement.
Sec. 127. Public notification.
Sec. 128. State boards.
Sec. 129. Solid waste combustion.
Sec. 130. Emission factors.
Sec. 131. Land use authority.

PART B-OzoNE PROTECON

[Secs. 150 through 159 Repealed]

PART C-PREVENTION OF SIGNIFIcANT DETERIORATION OF AIR QUALITY

SUBPART 1

Sec. 160. Purposes.
Sec. 161. Plan requirements.
Sec. 162. Initial classifications.
See. 163. Increments and ceilings.
Sec. 164. Area redesignation.
Sec. 165. Preconstruction requirements.
Sec. 166. Other pollutants.
Sec. 167. Enforcement.
Sec. 168. Period before plan approval.
Sec. 169. Definitions.

'This table of contents is not part of the Clean Air Act but is included herein for the conven.
ience of the users of this publication.
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CLEAN AIR ACT 4

SUBPART 2

Sec. 169A. Visibility protection for Federal class I areas.
Sec. 169B. Visibility.

PART D-PLAN REQUIREMENTS FOR NONATAINMENT AREAS

SUBPART 1--NONATAINMENT AREAS IN GENERAL

Sec. 171. Definitions.
Sec. 172. Nonattainment plan provisions in general.
Sec. 173. Permit requirements.
Sec. 174. Planning procedures.
Sec. 175. Environmental Protection Agency grants.
Sec. 175A. Maintenance plans.
Sec. 176. Limitation on certain Federal assistance.
Sec. 176A. Interstate transport commissions.
Sec. 177. New motor vehicle emission standards in nonattainment areas.
Sec. 178. Guidance documents.
Sec. 179. Sanctions and consequences of failure to attain.
Sec. 179B. International border areas.

SUBPART 2-ADDITIONAL PROVISIONS FOR OZONE NONATrAINMENT AREAS

Sec. 181. Classifications and attainment dates.
Sec. 182. Plan submissions and requirements.
Sec. 183. Federal ozone measures.
Sec. 184. Control ofinterstate ozone air pollution.
Sec. 185. Enforcement for Severe and Extreme ozone nonattainment areas for fail-

ure to attain.
Sec. 185A. Transitional areas.
Sec. 185B. NO. and VOC study.

SUBPART 3--ADDITIONAL PROVISIONS FOR CARBON MONOXIDE NONAT'AINMENT AREAS

Sec. 186. Classifications and attainment dates.
Sec. 187. Plan submissions and requirements.

SUBPART 4-ADDITIONAL PROVISIONS FOR PARTICULATE MATTER NONATTAINMENT
AREAS

Sec. 188. Classifications and attainment dates.
Sec. 189. Plan provisions and schedules for plan submissions.
Sec. 190. Issuance of RACM and BACM guidance.

SUBPART -- ADDITIONAL PROVISIONS FOR AREAS DESIGNATED NONATTAINMENT FOR
SULFUR OXIDES, NITROGEN DIOXIDE, OR LEAD

Sec. 191. Plan submission deadlines.
Sec. 192. Attainment dates.

SUBPART 6--SAVINGS PROVISIONS

Sec. 193. General savings clause.

TITLE II-EMISSION STANDARDS FOR MOVING SOURCES
Sec. 201. Short title.

PART A-MoToR VEHICLE EMISSION AND FUEL STANDARDS

Sec. 202. Establishment of standards.
Sec. 203. Prohibited acts.
Sec. 204. Injunction proceedings.
Sec. 205. Civil penalties.
Sec. 206. Motor vehicle and motor vehicle engine compliance testing and certifi-

cation.
Sec. 207. Compliance by vehicles and engines in actual use.
Sec. 208. Information collection.
Sec. 209. State standards.
Sec. 210. State grants.
Sec. 211. Regulation of fuels.
[Sec. 212. Repealed]
Sec. 213. Fuel economy improvement from new motor vehicles.
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5 CLEAN AIR ACT

See. 214. Study of particulate emissions from motor vehicles.
Sec. 215. _High altitude performance adjustments.
Sec. 216. Definitions for part A.
See. 217. Motor vehicle compliance program fees.
Sec. 218. Prohibition on production of engines requiring leaded gasoline.
Sec. 219. Urban bus standards.

PART B-AunWRAF EMmSON STANDARDS

Sec 231. Establishment of standards.
Sec. 232. Enforcement of standards.
Sec. 233. State standards and controls.
Sec. 234. Definitions.

PART C--CLEA FUEL VEMCLES

See. 241. Definitions.
Sec. 242. Requirements applicable to clean fuel vehicles.
Sec. 243. Standards for light-duty clean fuel vehicles.
Sec. 244. Administration and enforcement as per California standards.
Sec. 245. Standards for heavy-duty clean-fuel vehicles (gvwr above 8,600 up to

26,000 Nbs).
Sec. 246. Centrally fueled fleets.
Sec. 247. Vehicle conversions.
Sec. 248. Federal agency fleets.
Sec. 249. California pilot test program.
Sec. 250. General provisions.

TITLE m--GENERAL

Sec. 301. Administration.
Sec. 302. Definitions.
Sec. 303. Emergency powers.
Sec. 304. Citizen suits.
Sec. 305. Representation in litigation.
Sec. 306. Federal procurement.
Sec. 307. General provisions relating to administrative proceedings and judicial re-

view.
Sec. 308. Mandatory licensing.
Sec. 309. Policy review.
See. 310. Other authority not affected.
Sec. 311. Records and audit.
Sec. 312. Economic impact analyses.
[Sec. 313. Repealed]
Sec. 314. Labor standards.
Sec. 315. Separability.
Sec. 316. Sewage treatment grants.
Sec. 317. Short title.
Sec. 317.1 Economic impact assessment.
[Sec. 318. Repealed]
Sec. 319. Air quality monitoring.
Sec. 320. Standardized air quality modeling.
Sec. 321. Employment effects.
Sec. 322. Employee protection.
Sec. 323. Cost of emission control for certain vapor recovery to be borne by owner

of retail outlet.
Sec. 324. Vapor recovery for small business marketers of petroleum products.
Sec. 325. Exemptions for certain territories.
Sec. 326. Construction of certain clauses.
Sec. 327. Authorization of appropriations.
Sec. 328. Air pollution from outer continental shelf activities.

'There are two sections numbered 317. This section should be numbered 318.
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CLEAN AIR ACT 6

TITLE IV-NOISE POLLUTION

TITLE IV-ACID DEPOSITION CONTROL'
See. 401. Findns and purpose.
Sec. 402. Definitions.
Sec. 403. Sulfur dioxide allowance program for existing and new units.
Sec. 404. Phase I sulfur dioxide requirements.
Sec. 405. Phase II sulfur dioxide reuirements.
Sec. 406. Allowances for States with emissions rates at or below 0.80. lbs/mmBtu.
Sec. 407. Nitrogen oxides emission reduction program.
See. 408. Permts and compliance plans.
Sec. 409. Repowered sources.
Sec. 410. Election for additional sources.
Sec. 411. Excess emissions penalty.
Sec. 412. Monitoring, reporting, and recordkeeping requirements.
Sec. 413. General compliance with other provisions.
Sec. 414. Enforcement.
Sec. 415. Clean coal technology regulatory incentives.
Sec. 416. Contingency guarantee; auctions, reserve.

TITLE V-PERMITS

Sec. 501. Definitions.
Sec. 502. Permit programs.
Sec. 503. Permit applications.
Sec. 504. Permit requirements and conditions.
Sec. 505. Notification to Administrator and contiguous States.
Sec. 506. Other authorities.
Sec. 507. Small business stationary source technical and environmental compliance

assistance program.

TITLE VI-STRATOSPHERIC OZONE PROTECTION

Sec. 601. Definitions.
Sec. 602. Listing of class I and class H substances.
Sec. 603. Monitoring and reporting requirements.
Sec. 604. Phase-out of production and consumption of class I substances.
Sec. 605. Phase-out of production and consumption of class II substances.
Sec. 606. Accelerated schedule.
Sec. 607. Exchange authority.
Sec. 608. Nationl recycling and emission reduction program.
Sec. 609. Servicing of motor vehicle air conditioners.
Sec. 610. Nonessential products containing chlorofluorocarbons.
Sec. 611. Labeling.
Sec. 612. Safe alternatives policy.
Sec. 613. Federal procurement.
Sec. 614. Relationship to other laws.
Sec. 615. Authority of Administrator.
Sec. 616. Transfers among Parties to Montreal Protocol.
Sec. 617. International cooperation.
Sec. 618. Miscellaneous provisions.

ITitle IV, relating to acid deposition control, was added by P.L. 101-549, sec. 401, 104 Stat.
2584, without repealing the existing title IV, relating to noise pollution.
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Sec. 111 CLEAN AIR ACT 46

any air pollutant (i) for which air quality criteria have not been
issued or which is not included on a list published under section
108(a) [or emitted from a source category which is regulated under
section 112] [or 112(b)] 1 but (ii) to which a standard of perform-
ance under this section would apply if such existing source were a
new source, and (B) provides for the implementation and enforce-
ment of such standards of performance. Regulations of the Admin-
istrator under this paragraph shall permit the State in applying a
standard of performance to any particular source under a plan sub-
mitted under this paragraph to take into consideration, among
other factors, the remaining useful life of the existing source to
which such standard applies.

(2) The Administrator shall have the same authority-
(A) to prescribe a plan for a State in cases where the State

fails to submit a satisfactory plan as he would have under sec-
tion 110(c) in the case of failure to submit an implementation
plan, and

(B) to enforce the provisions of sdch plan in cases where the
State fails to enforce them as he would have under sections
113 and 114 with respect to an implementation plan. In pro-
mulgating a standard of performance under a plan prescribed
under this paragraph, the Administrator shall take into consid-
eration, among other factors, remaining useful lives of the
sources in the category of sources to which such standard ap-
plies.

(e) After the effective date of standards of performance promul-
gated under this section, it shall be unlawful for any owner or op-
erator of any new source to operate such source in violation of any
standard of performance applicable to such source.

(f)(1) For those categories of major stationary sources that the
Administrator listed under subsection (b)(1)(A) before the date of
the enactment of the Clean Air Act Amendments of 1990 and for
which regulations had not been proposed by the Administrator by
such date, the Administrator shall-

(A) propose regulations establishing standards of perform-
ance for at least 25 percent of such categories of sources within
2 years after the date of the enactment of the Clean Air Act
Amendments of 1990;

(B) propose regulations establishing standards of perform-
ance for at least 50 percent of such categories of sources within
4 years after the date of the enactment of the Clean Air Act
Amendments of 1990; and

(C) propose regulations for the remaining categories of
sources within 6 years after the date of the enactment of the
Clean Air Act Amendments of 1990.

(2) In determining priorities for promulgating standards for cate-
gories of major stationary sources for the purpose of paragraph (1),
the Administrator shall consider-

(A) the quantity of air pollutant emissions which each such
category will emit, or will be designed to emit;

The amendments, made by section 108(g) and 302(a) of P.L. 101-549, appear to be duplicative;
both, in different language, change the reference to section 112.
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pare or implement a plan to attain an air quality standard: limited
use of Federal highway funds or a requirement that new industry
offset emissions at a 2.to 1 ratio.

Under the safety exemption to highway sanctions, the principal
purpose of the project must be to improve highway safety, but the
project may also have other important benefits.

The definition of major sources in current law is modified so that
smaller sources of VOCs are required to control emissions (50 tons
in moderate and serious areas; 25 tons in severe areas; 10 tons in
extreme areas).

When a State fails to develop a plan that meets the requirements
of the law, the EPA is required to promulgate a Federal Implemen-
tation Plan.

The EPA is required to issue control requirements for a number
of sources of pollution, including commercial and consumer prod-
ucts.

A new program is established to address the interstate transport
of ozone air pollution.

The conferees adopt the House language on rocket testing with
the agreement that the appropriate Federal agency may find that
testing required for a civilian or commercial launch program is es-
sential to the national security.

Tr II-MOTOR VFHUcLE-RELATm PROVISIONS

Title II is based on the House bill with a number of significant
modifications.

Reformulated gasoline
Cleaner, reformulated gasoline would be mandated in the nine

cities with the most severe ozone pollution beginning in 1995.
States could elect to have the requirements apply in other cities
with ozone pollution problems. In comparison with conventional
gasoline, reformulated gasoline would be required to have 15 per-
cent lower emissions of VOCs and toxic chemicals by 1995, and
greater reductions by 2000. The agreement also contains additional
standards for dxygen, benzene, and aromatics.

Under section 211(kX4), a petition for the certification of a fuel
formulation or slate of fuel formulations is deemed certified if the
Administrator fails to act on the petition within 180 days of its re-.
ceipt. Such a petition is deemed certified until the Administrator
completes action on the petition. In the event that the Administra-
tor subsequently denies such a petition, the conferees intend that
the Administrator will take appropriate steps to ensure orderly
and prompt compliance.

Section 219 of the bill includes a credit program to provide flexi-
bility in meeting the bill's requirements on the oxygen, aromatic
hydrocarbon, and benzene content of reformulated gasoline. A
credit program is the mechanism by which persons subject to these
requirements will be allowed to pool gasoline sold in a given cov-
ered area for purposes of determining compliance with these re-
quirements.

Under this credit program, a person may earn credit for gasoline
with a higher oxygen content, lower aromatic hydrocarbon content,

ADD187

USCA Case #15-1363      Document #1605913            Filed: 03/28/2016      Page 192 of 219



1790

340

Permits
It is the conferees' intent that EPA not use the permit hammer

approach (case-by-case) to avoid or delay meeting MACT require-
ments.

Routine Emissions From 'Area" Sources

Based on the list of pollutants mentioned above, EPA can also
list an area source tategory just as the agency would list a major
source category, and can require MACT. EPA must list sufficient
source categories to assure that 90% of the emissions of the 30
most serious area source pollutants are regulated.

Five years after enactment, EPA is to propose a national urban
air toxics strategy to reduce cancer risks associated with urban air
toxics by 75%. EPA is to report on reductions achieved in 8 and 12
years intervals.

Accidental Releases

The agreement contains provisions that are designed to prevent
chemical accidents.

EPA is to publish a list of at least 100 regulated substances, of
which 16 are listed in the agreement.

EPA is authorized to promulgate accident prevention regula-
tions.

The conferees do not intend the term "stationary source" to
apply to transportation, including the storage incident to such
transportation, of any regulated substance or other extremely haz-
ardous substance under the provisions of this subsection.

The prohibition on listing substances for the accident prevention
program which have been listed under this section 108(a) does not
preclude the listing of anhydrous sulfur dioxide which is on the ini-
tial list.

The conference agreement establishes a Chemical Safety and
Hazard Investigation Board, similar to the National Transportation
Safety board, to investigate chemical accidents.

The Board is authorized to investigate accidental releases which
cause substantial property damage. Substantial damage would in-
clude fires, explosions, and other events which cause damages that
are very costly to repair or correct, and would not include inciden-
tal damage to equipment or controls.

Hazard assessments required under this section shall include:
(1) basic data on the source, units at the source facility

which contain or process regulated substances (including the
longitude and latitude of such units), operating procedures,
population of nearby communities, and the meteorology of the
area where the source is located;

(2) an identification of the potential points of accidental re-
leases from the source of regulated substances;

(3) an identification of any previous accidental releases from
the source including the amounts released, frequencies, and
durations;

(4) an identification of a range (including worst case events)
of potential releases from the source, including an estimate of
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The conferees intend that termination of the seasonal or tempo-
rary use of a cleaner fuel shall not be considered a modification for
purposes of section 111 or part C of Title I.

TrrIL V-PERMrr PROVISIONS

The conference agreement includes provisions that require vari-
ous sources of air pollution to obtain operating permits which
would ensure compliance with all applicable requirements of the
Clean Air Act.

Permit programs
EPA is required to issue permit program regulations within one

year. States are required to develop programs consistent with those
regulations. The programs would be in effect within four years, and
the requirement to have a permit would be phased-in over the en-
suing three years.

Consistent with the general provisions of section 116 of the Clean
Air Act, the conferees understand that a State may establish addi-
tional, more stringent permitting requirements, but a State may
not establish permit requirements that are inconsistent with the
national permitting requirements of this Act, including this title.

EPA Oversight of Permit Programs
The conference agreement provides EPA with the authority to

review permits proposed to be issued by a State and to object to
permits that violate the Clean Air Act. EPA would also have the
opportunity to waive review of permits for small sources.

State response to EPA objections
Under the conference agreement, States would be granted 90

days to revise permits to meet any EPA objection. If the State falls
to revise the permit, EPA will issue or deny the permit.

Permit shield
The agreement provides that compliance with a permit is

deemed compliance with the requirements of the permit program.
Permit compliance also may be deemed compliance with other ap-
plicable provisions of the Clean Air Act if the permit has been
issued in accordance with Title V and includes those provisions, or
if the permitting authority includes in the permit a specific deter-
mination that such provisions are not applicable.

Operational flexibility
Facilities will be authorized to make changes in operations with-

out the necessity for a permit revision so long as: (i) the changes
are not "modifications" under Title I of the Act, (ii) the changes
will not result in emissions that exceed emissions allowable under
the permit, and (iii) the facility provides EPA and the permitting
authority with seven days written notice in advance of the changes.

Processing permit applications
Except for applications submitted within the first year of the

permit program (for which a 8-year phased review is allowed),
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are subsequently destroyed is too broad and does not include ade-
quate safeguards to preclude abuse. In the course of implementing
this Act, however, EPA shall consider whether an exclusion will be
allowed on a case-by-case basis for the manufacture of controlled
substances that are (1) coincidental, unavoidable byproducts of a
manufacturing process and (2) immediately contained and de-
stroyed by the producer using maximum available control technol-
ogies.

TT VII-FEDERAL ENFORCEMENT

The conference agreement includes a number of provisions that
enhance the enforcement authority of the Federal government
under the Clean Air Act while at the same time providing substan-
tive procedural safeguards. In general terms, the agreement in-
creases the range of civil and criminal penalties for violations of
the Clean Air Act.

SIP and permit violations
The conference agreement revises and strengthens EPA enforce-

ment authority regarding violations of State Implementation Plans
and permits, including authority to bring civil actions for injunc-
tive relief and penalties, as well as new authority to issue adminis-
trative penalty orders in response to violations. These authorities
can also be used by EPA when States fail to enforce SIPs or permit
requirements.

Violations of other requirements
EPA is authorized to initiate a range of enforcement actions for

a number of violations of specified sections and titles of the Act.
Included is authority to issue administrative penalty orders, file
civil actions, and initiate criminal proceedings via the Attorney
General.

It is the conferees' intention to provide the Administrator with
prosecutorial discretion to decide not to seek sanctions under Sec-
tion 113 for de minimis or technical violations in civil and criminal
matters.

Criminal penalties
Criminal fines and penalties are included for a range of viola-

tions of the Act, including negligent or knowing violations that
result in the endangerment of others, knowing violations of SIPs
that occur after the violator is on notice of the violation, knowing
violations of certain sections in the permit title, and knowing viola-
tions of the acid rain title or the stratospheric ozone protection
title. In addition, the agreement provides criminal fines and penal-
ties for the knowing filing of false statements and other similar
recordkeeping, monitoring, and reporting violations. Consistent
with other recent environmental statutes, criminal violations of
the Clean Air Act are upgraded from misdemeanors to felonies.

The amendments add new criminal sanctions for recordkeeping,
filing and other omissions. These provisions are not meant to pe-
nalize inadvertent errors. For criminal sanctions to apply, a source
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[NOTE: Same as S. 1490, as introduced.]

101ST CONGRESS
1sT SESSION H.R. 3030

To amend the Clean Air Act to provide for the attainment and maintenance of the
national ambient air quality standards, the control of toxic air pollutants, the
prevention of acid deposition, and other improvements in the quality of the
Nation's air.

IN THE HOUSE OF REPRESENTATIVES

JULY 27, 1989

Mr. DINGELL (for himself, Mr. LENT, Mr. BLILEY, Mr. BROOKS, Mr. MooR-
HEAD, Mr. Fnrppo, Mr. DELAY, Mr. BoIsoR, Mr. WHITTAIKE, Mr. AN-
NUNZIO, Mr. FRENZEL, Mr. DREIR of California, Mr. BROWN of Colorado,
Mr. VANDER JAGT, Mr. ESPY, Mr. ANTHONY, Mr. GRANDY, Mr. BROOM-
FIELD, Mr. CooPEn, Mr. GIBBONS, Mr. GINGRICH, Mr. FIELDS, Mr. FORD

of Michigan, Mr. TAuXE, Mr. HANSEN, Mr. THaOAS A. LUKEN, Mr.
BAKER, Mr. ROWLAND of Georgia, Mr. QUILLEN, Mr. NIELSON OF UTAH,
Mr. HAL of Texas, Mr. MURTH.A, Mr. PuRSELL, Mr. RAY, Mr. WALGREN,
Mr. MANTON, Ar. FISH, Mr. ANDERSON, Mr. HORTON, Airs. LLOYD, Mr.
Bosco, Mr. ILEATH of Texas, Mr. HouGHToN, Mr. Goss, Mr. BoUcHER,
Mr. DANNFmEXEE, Mr. MONT OMSERY, Mr. SCHAEFsR, MS. SNOWE, Mr.

COBLE, Mr. HENRY, Mr. BARTON of Texas, Mr. SisisnY, Mr. IRELAND,-
Mrs. JOHNSON of Connecticut, Mr. CALLAHAN, Mr. WiLSON, Mr. WYLIE,

Mr. BOEHLERT, Mr. MARTIN of New York, Mr. McCoLLum, Mr.
MCGRATH, Mr. WALKER, Mr. McN-LrY, Ms. KAPTur, Mr. MCMILEN of

Maryland, Mr. GUNDERSON, Mr. BALLENGER, Mr. KILDEE, Mr. SMITH of

New Hampshire, Mr. BILIRAKIS, Mr. WOLPE, Mr. HERTEL, Mr. HAMMER-
SCHMDT, Mr. TOWNS, Mr. MCCRERY, Mr. HucKABY, Mr. LIGHTFOOT, Mr.
MILLER of Washington, Mr. PALLONE, Mr. PARRIS, Mr. MORRISON Of

Washington, Mr. CLEmENT, Mr. TALLON, Mr. GILMAN, Mr. WEEBR, Mr.
GALLEGLY, Mr. MoMILAN of North Carolina, Mr. GALLO, Mr. UPTON, Mr.
PAYNE or Virginia, Mrs. SMITH of Nebraska, Mr. BUSTAmANTE, Mr.
YOUNG of Alaska, Air. HUNTER, Mr. STENHOLM, Mr. ROBERT F. SMITH,
Mr. WALSH, Mr. SUNDQUIST, Mr. HAYES or Illinois, Mr. DAVIS, Mr.
'SMITH of Mississippi, Mr. SOLOMON, Mr. PARKER, Mr. DARDEN, Mr.
SMITH of Texas, Mr. SAWYER, Mr. WELDON, Mr. ROTH, Mr. TRAIER,

Mr. RHODES, Mr. LvIN of Michigan, Mrs. SAmi, Mr. SCHUETTE, Mr.

GoODLING, Mr. DYSON, Ms. SLUoHTER of Virginia, Mr. ARmEY, Mr.
BATEMAN, Mr. COUGHLIN, Mr. ROBINSON, Mr. CROCKETT, Mr. JONES of

North Carolina, Mr. EDWARDS of Oklahoma, Mr. DoUGLAs, Mr. STANGE-
LAND, Mr. CARR, Mr. HAYES of Louisiana, Mr. BARTLETT, Mr. CHAN-
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DLER, Mr. YATBON, Mr. DBNNY SiaTH, Mr. SAXTON, Mr. SMEEN, Mr.
SARPAxLUs, Mr. RAVENEL, Mr. HOLLOWAY, Mr. HARIS, Mr. CRAIG, Mr.
CHAPMAN, Mr. KOLBE, Mr. INHOFE, Mr. LpmSKI, Mr. LIVINGSTON, Mr.
LEwIs of Florida, Mr. LowEny of California, and Mr. ROWLAND of Con-

necticut) introduced the following bill; which was referred to the Committee
on Energy and Commerce

A BILL
To amend the Clean Air Act to provide for the attainment and

maintenance of the national ambient air quality standards,

the control of toxic air pollutants, the prevention of acid

deposition, and other improvements in the quality of the

Nation's air.

I Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.

4 This Act may be cited as the "Clean Air Act Amend-

5 ments of 1989".

TABLE OF CONTENTS

TITLE I-PROVISIONS FOR ATTAINMENT AND MAINTENANCE OF
AMBIENT AIR QUALITY STANDARDS

See. 101. General planning requirements.
See. 102. General provisions for nonattainment areas.
See. 103. Additional provisions for ozone nonattainment areas.
See. 104. Additional provisions for carbon monoxide nonattainment areas.
Sec. 105. Additional provisions for particulate matter (PM-10) nonattainment areas.
See. 106. Additional provisions for areas designated nonattainment for sulfur

oxides, nitrogen dioxide, or lead.
See. 107. Provisions related to Indian tribes.
See. 108. Miscellaneous provisions.
See. 109. Conforming amendments.

TITLE 11-PROVISIONS RELATING TO MOBILE SOURCES

See. 201. Clean fuel requirements.
See. 202. Emissions of hydrocarbons, carbon monoxide and oxides of nitrogen from

passenger cars.
See. 203. Emissions of hydrocarbons and carbon monoxide from light-duty trucks.
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See. 204. Carbon monoxide emissions at cold temperatures.
Sec. 205. Evaporative emissions.
Sec. 206. Mobile source-related air toxics.
See. 207. Emission control diagnostics systems.
See. 208. Heavy-duty trucks.
See. 209. Nonroad engines and vehicles.
See. 210. Vehicle certification.
Sec. 211. In-use compliance-recall.
See. 212. Compliance program fees.
See. 213. Information collection.
Sec. 214. Fuel volatility.
Sec. 215. Diesel fuel sulfur content.
Sec. 216. Nonroa fuels.
Sec. 217. Fuel waivers.
Sec. 218. Market-based alternative controls.
Sec. 219. Preemption of State fuels regulations.
Sec. 220. Enforcement.
See. 221. Technical amendments.

TITLE HI-HAZARDOUS AIR POLLUTANTS

Sec. 301. Technology-based standards for hazardous air pollutants.

TITLE IV-PERMITS

See. 401. Permits.

TITLE V-ACID DEPOSITION CONTROL

See. 501. Acid deposition control.

TITLE VI-PROVISIONS RELATING TO ENFORCEMENT

See. 601. Section 113 enforcement.
Sec. 602. Reviewability of administrative orders.
Sec. 603. Compliance certification.
Sec. 604. Contractor inspections.
Sec. 605. Administrative enforcement subpoenas.
Sec. 606. Enforcement of administrative orders.
Sec. 607. Scope of emergency orders.
See. 608. Contractor listings.
See. 609. Judicial review pending reconsideration of regulation.
See. 610. Citizen suits.
See. 611. Enhanced implementation and enforcement of new source review require-

ments.
See. 612. Moveable stationary sources.
Sec. 613. Enforcement of new titles of the Act.

TITLE VII-lISCEIANEOUS PROVISIONS

Sec. 701. Grants for support of air pollution planning and control programs.
Sec. 702. Annual report repeal.
See. 703. NOx and VOC study.
See. 704. Review and revision of criteria and standards.
See. 705. Air Pollutant Release Investigation Board.
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1 TITLE IH-L-HAZARIDOUS AIR POLLUTANTS

2 SEC. 301. jEICH[NOLOGY-BASED STANDARDS FOR HAZARDOUS

3 AIR POLLUTANTS.

4 Section 112 of the Clean Air Act is amended to read as

5 follows:

6 "HAZARDOUS AIR POLLUTANTS

7 "SEc. 112. (a) DEF-ITIONS&-For the purposes of this

8 section-

9 "(1) The term 'major source' for pollutants-other

10 than radionuelides, -means any stationary source or

11 -group of stationary -ources located-within a contiguous

12 arpa and under common control that emits or ba the

13 -potential to emit consideximg controls,.in the aggregate,

14 ten metric tons per year or -more of-any hazardous air

15 pollutanLor twenty-five metric tons-per year or more

16 -of any combination of hazardous air pollutants which

17 Ive 'been listed puruant to subsection (b), The Ad-

18 ministrator may establish a lesser quantity for major

19 source other than specified in the previous -sentence, on

20 the basis of the potency, characteristics of the air pol-

21 lutant, or other relevant factors. For radionuclides,

22 such term shall have the meaning specified by the Ad-

23 ministrator by rule, considering radiation dose.

24 "(2) The term 'area source' means any source

25 that is not a major source but that is a member of a.

26 source category listed under this section based on ag-
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1 gregate emissions, or potential aggregate emissions, of

2 a listed pollutant or pollutants in an area.

3 "(3) The term 'new source' means a stationary

4 source the construction or reconstruction of which is

5 commenced after the Administrator proposes regula-

6 tions under this section establishing an emission stand-

7 ard applicable to such source category or subcategory

8 pursuant to subsection (d) or ().

9 "(4) The terms 'stationary source', 'owner or op-

10 crater', and 'existing' source shall have the same

11 meaning as such terms have under section 111(a).

12 "(5) The term 'electric utility steam generating

13 unit' means any fossil fuel fired steam electric generat-

14 ing unit that is constructed for the purpose of supply-

15 ing more than one-third of its potential electric output

16 capacity and more than twenty-five megawatts electri-

17 cal output to any utility power distribution system for

18 sale. Any steam supplied to a steam distribution

19 system for the purpose of providing steam to a steam-

20 electric generator that would produce electrical energy

21 for sale is also considered in determining the electrical

22 energy output capacity of the facility.

23 "(b) HAZARDOUS Am POLLUTANT LIST.-

24 "(1) The Congress establishes for purposes of this

25 section a list of hasardous air pollutants as follows:
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GASnumber Chemical name

75070 Acetaldehyde
60855 Acetamide
7608 Acetonitrile
98862 Acetophenone
58968 2-Acetylaiofluorne

107028 Acrolein
79061 Acrylamids
79107 Acitylic acid

107/181 Amrylonitrie

107051 AlyI chloride
9207 4-Aminobipevyl

7664417 Ammonia
62538 Anin
90040 o-Aniai n

182214 Asbestos
71482 Benzene (nludg bensen from gaaoline)
92875 Bensidina
98077 Benzotrichlorida

100447 Benyl chloride
92524 Biphenyl

117817, Bi9(2-ethyhexy1phthalate (DEHIM
542881 ']ia(cblorometby)ether

75252 Bromoform
106990 1,3-Butadiene
156627 Calcium cyanamid
105602 Caprolactam
138062 Captan

68252 Carbaryl
75150 Carbon disulfde
56285 Carbon tetrachloride

468581 Carbonyl sulfide
120809 Catachol
13904 Ohloramben
57749 Chlordane

7782505 Chlorine
79118 Chloroacetic acid

532274 2-Chloroacetophenone
108907 Chlorobenzene
510156 Chlorobeilate

67663 Chloroform
107302 Chloromethyl methyl ether
126998 Chloroprene

1319773 Cresols/Cresylic acid (isomers and mix-.re)
95487 Cresols/Cresylic acid (isomers and mixture)
108394 Cresola/Cresylic acid (iomerx and mixture)
106445 Cresols/Oresylio acid (isomers and mixture)
98828 Cumene
94757 2,4-D, salts and esters

3547044 DDE
834883 Dianomethane
132649 Dibenzofurans
96128 1,2-Dibromo-3-chloropropane

ADD197

USCA Case #15-1363      Document #1605913            Filed: 03/28/2016      Page 202 of 219



3928

192

CAB
number Chemical name

84742 Dibutylphthalate
106467 1,4-Dichlorobenzene(p)
91941 3,S-Dicblorobenzidene

111444 Dichloroethyl ether (Bis(2-chloroethyl)ether)
542756- 1,3-Dichloropropene

62737 Dichlorvos
111422 Diethanolamine
121697 NN-Diethyl anlne (NN-Dimethykanimine)

64675 Diethyl sulfate
119904 3,3-Dimethoxybenzidine

60117 Dimethyl aminoazobenzene
119937 3,3'-Dimethyl benzidine

79447 Dimethyl carbaoyl chloride
68122 Dimethyl formamide
57147 1,1-Dimethyl hydrazine

131113 Dimethyl phthalate
77781 Dimethyl sulfate

534521 4,6-Dinitro-o-cresol, and salts
51285 2,4-Dinitrophenol

121142 2,4-Dinitrotoluene
128911 1,4-Dioxane (1,4-Diethyleneoxide)
122667 1,2-Diphenyhydrazine
106898 Epichlorohydrin (1.Chloro-2,3-epoxypropane)
106887 1,2-Epoxybutane
140885 Ethyl acrylate
100414 Ethyl benzene
51796 Ethyl carbamate (Urethane)
75003 Ethyl chloride (Chloroethane)

106934 Ethylene dibromide (Dibromoethane)
107062 Ethylene dichloride (1,2-Dichloroethane)
107211 Ethylene glycol
151564 Ethylene imine (Aziridine)
75218 Ethylene oxide
96457 Ethylene thiourea
75343 Ethylidene dichloride (1,1-Dichoroethane)
50000 Formaldehyde
76448 Heptachlor

118741 Hexachlorobenzene
87683 Hexachlorhutadiene
77474 HexachlorocyclopentadLene
67721 Hexachloroethane

822060 Hexamethylene-1,6-diisocyanate
680319 Hexamethyphosphoramide
110543 Hexane
302012 Hydrazine

7647010 Hydrochloric acid
7664393 Hydrogen fluoride (Hydrofluoric acid)
7783064 Hydrogen sulfide

123319 Hydroquinone
78591 Isophorone
58899 Lindane (all isomers)

108316 Maleic anhydride
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CAS
number Chemical name

67561 Methanol
72435 Methoxycblor
74889 Methyl bromide (Bromomethane)
74878 Methyl chloride (Chloromethane)
71556 Methyl chloroform (1,1,1-Trichlomethane)
78938 Methyl ethyl ketone (2-Butanone)
6084 Methyl hydrazine
74884 Methyl iodide (domethae)

108101 Methyl ibocUtyl ketone (Kexne)
64889 Methyl isocyanate
80626 Methyl metamrylate

168044 M M ethyl tert butyl ether
101144 4,4-iethylene bis(2-choroaline)

75092 Methylene chloride Dichloromethane)
101688 Methylene diphnyl diisocyanate (MD])
101779 4,4-Methylenedianiline
91203 Naphthalene
98953 Nitroenzene
92938 4-N'robiphenyl

100027 4-NtOplenol
79489 2-Nitropropane

684985 N-Nitroso-N-methylurea
62759 N-Nitrosodlmethylamine
59892 N-!itrosomorpholine
56882 Parathion
82688 Pentachloronitrohenzene (Quintohenrene)
87865 Pentachlorophenol

108952 Phenol
106503 p-Thenylenediamine

75445 Phoaene
7803512 Phophine,
7728140 Phoephoras

OA Chemical NameNumber

85449 Phthalic anhydride
138636 Polychlorinated biphenyl (Arocora)
1120714 1,8-Propane sultone

57578 hets-Propiolacton
128886 Propionaldehyde
1142681 Propoxur (Baygon)
78875 Propylene dichloride (1,2-Dichloropropane)
75569 Popylene oxide
75558 1,2-Propyleniine (2 Methyl ax-.ine)
91255 Quinoline

106514 Quinone
100425 Styrene
96093 Styrene oxide

1746016 2,3,7,8-Tetrachorodibenzo-p-dioxin
79345 1,1,2,2-Tetrachloroethane

127184 Tetrachloroethylene (Perchloroethylene)
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CAB
Number Chemical Name

7550450 Titanium tetracboride
10888 Toluene
95807 2.4-Toluene diamine

584849 2,4-Toluene diisocyanate
95534 o-Toluidine

8001352 Toxaphene (chlorinated camphene)
120821 1,2,4-Tricblorobensene
79005 1,1,2-Trich]oroethane
79016 Tricbloroethylene
.95954 2,4,5-&Tclorophenol
88062 2,4,6-Trikhlorophenol

121448 Triethylamine
1582098 Trifluralin
540841 2,2,4-Trimethylpentane
108054 Vmyl acetate
593602 Vimyl bromide

75014 Vimyl chloride
75354 Vnmylidene chloride (1,1-Dicbloroethylene)

138020 Xyleme Osomers and mixturei)
95476 Xylenea (isomers and mixture)

108383 Xylenea (Isomers and mixture)
106428 Xylenes (isomers and mixture)

0 Antimony Compounds
0 Arsenic Compounds (inorganic including arsine)
o Beryim Compounds
0 Cadmium Compounds
0 chromium Compounds
0 Cobalt Compounds
0 Coke Oven Emissions
0 Cyanide Compounds L
0 Glycol ethers 2
0 Lead Compounds
0 Manganese Compounds
0 Mercury Compounds
0 Mineral fibers 3
0 Nickel Compounds
0 Pclycylic Organic Matter 4
0 Radionuclides (including radon)
0 Selenium Compounds

NOTE: For all listings above which contain the word "compounds" and for glycol ethers, the follow.
ieg atlio Unle otherwise specified, these listis are defined as inrlod any unique chemical sb-
atance that contains the named chemical C.e., antimony, arsenic, etc.) as part of that chemical's iafra-
5-mt-e

1X'TN where X = H' or any other group where a formal disciation may occur. For enample KON
or Ca(n
2u lude mono- and di- ethers of ethylene glycol, diethyleno glycol, and troethylene glycol R-

(0 0 H2),-OR where
n = 1, 2, or
R = alkyl or aryl grous

' = P, H, or groups which, when removed, yield glycol ethers with the structure: I-
(OOH20HI.-OH

Polymers are exluded from the glycol category5
includes glas microfibers, gla wool fibers, rock wool fibers, and slag wool fibers, eanh character-

ied an "repir hle" (fiber diameter lees than 3.5 micrometers) and possessing an aspect ratio (fiber length
dividedby fiber diameter) greater then 3.
- includes organic compounds with mre than one bemno rig, and which have a heiling point greater

tham or equal to 100C5
a type of atom which epontaneoas]y undergoes radioactive decay
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"(2) IN GENERAL.-The Administrator may add

(Jr a substance from the list under this subsec-
S tiom

4"(A) ADDITIONS.-A substance may be

* Ya) if the Administrator determines in his kdg-

o xMt that the substance is an air pollutant and

7 tbW there is sufficient evidence to establish that

8 ~ ft pollutant is'known to cause or can reasonably

9 be anticipated to cause in humans any one of the

11 "(i) cancer or developmental effects, or

12 "(ii) serious or irreversible-

13 "(1) reproductive dysfunctions, or

14 "(H) neurological disorders, or.

15 "(f1I) heritable gene mutatioms, or

16 "(V) other chronic health effects,

17 or

18 "(V) adverse acute human health

19 effects.

20 "(B) DELETIONS.-The Administrator may

21 delete a pollutant if he determines there is not

22 sufficient evidence to establish any of the criteria

23 described in paragraph (A).

24 "(C) FUTHEB INFOmATION.-Tf the Ad-

25 inisirator determines that information on the
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1 health effects of a substance is not sufficient to

2 make a determination required by this paragraph

3 the Administrator may use any authority available

4 to him to acquire such information.

5 "(3) PTMIONS.-Any person may petition the

6 Administrator to modify the list by adding or deleting a

7 substance. Within eighteen months after receipt of a

8 petition the Administrator shall either grant or deny

9 the petition by publishing a written explanation of the

10 reasons for his decision. Any air pollutant which is

11 listed under section 108(a) may not be added to the list

12 under-this section.

13 "(c) SouRce CATEGORY IBST.-(1) Not later than

14 twelve months after the date of enactment, the Administrator

15 shall publish, and may from time to time revise in response to

16 public comment or new information, a list of all categories

17 and subcategories of major sources and area sources desig-,

18 nated under paragraph (4) of the air pollutants listed pursu-

19 ant to subsection (b).

20 "(2) For the categories and subcategories he designates,

21 he shall establish emission standards under subsection (d), ac-

22 cording to the schedule in subsection (e).

23 "(3) The Administrator may decide not to list a source

24 category or subcategory because its emissions into the air
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1 are, in his judgment, already adequately controlled under this

2 Act or any other Federal statute or regulation.

3 "(4) The Administrator may designate a category or

4 subcategory of area sources that he finds, based on actual or

5 estimated aggregate emissions of a listed pollutant or pollut-

6 ants in an area, warrants regulation under this section.

7 "(5) The Administrator may, in his discretion, list any

8 category or subcategory previously regulated under this sec-

9 tion as in effect prior to the date of enactment.

10 "(6) The Administrator may withdraw a source catego-

11 ry or subcate gory from the list published under this subsec-

12 tion if he finds, in his discretion, that the sources in the cate-

13 gory present a negligible risk to public health.

14 "(d) MAxmm ACmvIBViB CONTOL TCHBNOLOGY

15 EmSSION STANDARDs.--(1) The Administrator shall pro-

16 mulgate regulations establishing emission standards for each

17 category or subcategoiy of major sources and area sources in

18 accordance with the schedule provided in subsection (e). The

19 Administrator may distinguish among classes, types and sizes

20 of sources within a category or subcategory in establishing

21 such standards. The Administrator may set .standards for

22 emissions of radionuclides from a category or subcategory

23 separately from regulating other listed pollutants emitted by

24 that category or subcategory.

ADD203

USCA Case #15-1363      Document #1605913            Filed: 03/28/2016      Page 208 of 219



3934

198

1 "(2) Emisson standards promulgated under this subsec-

2 tion shall be applicable to new and existing major sources

3 and area sources in each category or subcategory, and shall

4 require the maximum degree of reduction in emissions of the

5 air pollutants subject to this section (including a prohibition of

6 such emissions, if achievable) that the Administrator, taking

7 into consideration the cost of achieving such emission reduc-

8 tion, and any nonair quality and other air quality-related

9 health and environmental impacts, and energy requirements,

10 determines is achievable through application of measures,

11 processes, methods, systems or techniques including, but not

12 limited to, measures which-

18 "(A) reduce the volume of, or eliminate emissions

14 of such pollutants through process changes, substitution

15 of materials or other modifications such as reuse or re-

16 cycling; or

17 "(B) enclose systems or processes to eliminate

18 emissions; or

19 "(C) collect, capture or treat such pollutants when

20 released from a process, stack, storage or fugitive

21 emissions point; or

22 "(D) are design, equipment, work practice or

23 operational methods, or radiation dose standards; or

24 "(E) requirements for operator training or certifi-

25 cation; or
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1 "(F) are a combination of the above.

2 If the Administrator finds that it is not feasible to prescribe

3 or enforce an emission standard, he may instead issue regula-

4 lations requiring any of the measures identified in subpara-

5 graphs (D) through (E) of this paragraph, or any combination

6 of such measures.

7 "(3) The maximum degree of reduction in emissions that

8 is deemed achievable for new sources in a category or sub-

9 category shall not be less strihgent than the emission control

10 that is achieved in practice by the best controlled similar

11 souirce, as determined by the Administrator. Emissions stand-

12 ards promulgated under this subsection for existing sources of

13 a category or subcategory may be less stringent than stand-

14 ards for new sources in the same category or subcategory but

15 shall be at least as stringent as the emissions controls

16 achieved in practice by the best controlled similar sources.

17 These determinations, for new and existing sources, shall

18 take into account energy, environmental, economic impacts

19 and other costs, as well as any other factors the Adminitra-

20 tor deems appropriate. If the Administrator finds that no

21 similar source employs controls reflecting the maximum

22 available control technolgy, he may establish emissions

23 standards or regulations meeting the requirements of this sec-

24 tion without regard to the performance of similar sources.
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1 Emission standards under this section for radionuclides shall

2 be set based upon radiation dose.

3 "(4) Emission standards promulgated under this subsec-

4 tion shall be effective upon promulgation.

5 "(5) In promulgating emission standards for a source

6 category under this subsection, the Administrator shall pre-

7 scribe a date for compliance with the standards for existing

8 sources. In no event shall such date be later than three years

9 after promulgation of the standards.

10 "(6) With respect only to categories and subcategories

11 of area sources listed pursuant to subsection (c), the Adminis-

12 trator may, in lieu of the authorities provided in paragraph

13 (2) and subsection (f), elect to promulgate standards or re-

14 quirements applicable to sources in such categories or subca-

15 tegories which provide for the use of generally available con-

16 trol technologies or management practices by such sources to

17 reduce emissions of listed air pollutants.

18 "(7) The Administrator shall from time to time review,

19 and, if appropriate, revise emissions standards promulgated

20 under this subsection.

21 - "(e) SCHEDULE FOR STANDARDs.-(1) The Adminis-

22 trator shall promulgate standards for categories and subcate-

23 gories listed under subsection (c) of this section according to

24 the following schedule:
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1 "(A) Emission #amdards for not less thAm ten cat-

2 egories or subcategories hall be promulgated not later

3 than two years after the date of enactmeat of the

4 Clean Air Act Amendments of 1989.

5 "(B) Emission tmdars for 25 per centum of the

6 listed categories or nbeategories shall be promulgated

7 not later than four yearsa ter the date of enactment of

8 the Clean Air Act Amendments of 1989.

9 "(0) Emission standards for an additional 25 per

10 centum of the listed categories and subcategories shall

11 be promulgated not later than seven years after such

12 date.

13 "(D) For the remaining categories or subeategor-

14 ies listed wider subsection (c) for which regulatory

15 action has not been initiated, the Administrator shal,

16 within seven years after enactment, xeview and desig-

17 nate the additional categories and subcategories he

18 finds, in his discretion, warrant regulation under this

19 section. Emission standards for the designated catego-

20 ries and subcategories shall be promulgated not later

21 than ten years after enactment of the Clean Air Act

22 Amendments of 1989.

23 "(2) In determining priorities for promulgating stand-

24 ards under subsection (d), the Administrator shall consider-
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1 "(A) the quantity and location of emissions or rea-

2 sonably anticipated emissions of air pollutants subject

8 to this section that each category or subcategory will

4 emit;

5 "(B) the known or anticipated adverse effects of

6 such pollutants on public health; and

7 "(C) the efficiency of grouping categories or sub-

8 categories -according to the pollutants emitted, or the

9 processes or technologies used.

10 "(0 -UNnAsONABiLE RISK EvUATION.--(1) Within

11 seven years after promulgation of emission standards for a

12 category of'sourcespursuant to subsection (d), the Adminis-

13 trator shall evaluate the risks to the public health remaining

14 -after application of such standards.

15 "(2) If the Administrator finds after such evaluation,

16 that the category or subcategory, or portion thereof, after

17 application of the prescribed standards, presents an unreason-

18 able risk to public health taking into account the cost and

19 technical feasibility as well ts the health risks of such stand-

20 ards, he shall, within two years after completion of such eval-

21 uation, promulgate standards to protect adequately against

22 such-risk.

23 "(3) Any standards promulgated under this subsection

24 shall be effective upon the date of promulgation.
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1 "(4) In promulgating emission standards for a source

2 category under this subsection, the Administrator shall pre-

3 scribe a date for compliance with the standards by existing

4 sources. In no event shall such date be later than six years

5 after promulgation of the standards.

6 "(g) ALTERNATIVE EMISSIONS IIMITATIONS.--(1)

7 Notwithstanding the requirements of subsection (d), a State

8 with a program approved under title IV, may issue a permit

9 that authorizes--

10 "(A) a major source to comply with alternative

11 emission limitations in lieu of standards under this sec-

12 tion, if the owner or operator presents evidence suffi-

13 cient to demonstrate that emissions from the source in

14 compliance with such limitations present a negligible

15 risk to public health under criteria issued by the Ad-

16 ministrator under subparagraph ();

17 "(B)(i) any existing source, for which the owner

18 or operator demonstrates that it has achieved a volun-

19 tary reduction of 90 per centum or more in emissions

20 of listed pollutants (95 per centum or more in the case

21 of listed particulate pollutants) from the source within

22 five years prior to proposal of an applicable standard

23 promulgated pursuant to subsection (d), to meet emis-

24 sion limitations based on such voluntary reduction in

25 lieu of such standard; the reduction shall be determined
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that does not meet the standard is to be designated nonattainment.
An area that meets the standard and does not contribute to an-
other area that exceeds the standard is to be designated attain-
ment. An area that cannot be classified on the basis of available
information as meeting the standard is to be designated unclassifia-
ble.

Revised section 107(f)(3) of the Act designated any area that did
not -meet the primary ambient air quality standard for ozone or
carbon monoxide as of the last calendar year before the date of en-
actment of the bill as nonattainment. Revised section 107(f)(4) des-
ignates each area that was identified by EPA as a Group I area in
the August 7, 1987, promulgation of the revised- particulate stand-
ard (PM-10) or which contains a site for which monitoring data
shows a violation of the air quality standard for PM-10 befoie the
date of enactment as nonattainment.

Revised section 107(d)(5) of the Act provides that areas may be
redesignated by the Administrator upon the request of the Gover
nor of a State or on the Administrator's own motion. The Adminis-
trator must act to redesignate an area not currently designated as
nonattainment as a.nonattainment area within one hundred eighty
days of receiving evidence that the area exceeds the national ambi-
ent air quality standard for any pollutant. In order to redesignate
an area from nonattainment to attainment, the Administrator
must promulgate the- redesignation by rule, must determine that
the area has attained the air quality standard -and that attainment
is due to permanent reductions in emissions, must have approved a
maintenance plan, and determine that the State containing the
area has met requirements of the Act applicable to the area. The
Administrator may not redesignate an area from nonattainment to
unclassified. -

New paragraphs (2) and (3) of section 107(d) of the Act provide
that the boundaries of an area that is designated nonattainment
for ozone and that is located within a metropolitan statistical area
(MSA) or a consolidated metropolitan statistical area (CMSA) are
the boundaries of the MSA or CMSA, unless the State demon-
strates that some portion of the MSA or CMSA does not contribute
to violations of the air quality standard and that there is a geo-
graphical basis for excluding the portion. With respect to a serious
carbon monoxide area, the Administrator may, by rule, include the
entire MSA or CMSA in the nonattainment area.

DISCUSSION

This section of the bill restructures and clarifies the process for
designating and redesignating areas of the country depending on
their emissions and ambient air quality. The bill gives significant
authority to the Administrator in order to overcome the deficien-
cies in current law that have failed to allow the Administrator to
respond to new information about pollution levels and control
needs.

Existing law, as interpreted by EPA, precludes the Administra-
tor from issuing new designations or revising existing ones when
an ambient standard is revised, as occurred with the promulgation
in 1987 of the ambient standard for PM-10. Current law is also
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currently recognized within the structure of section 112 and
have no other statutory authorization.

There is now a broad consensus that the program to regulate
hazardous air pollutants under section 112 of the Clean Air Act
should be restructured to provide EPA with authority to regulate
industrial and area source categories of air pollution (rather than
the pollutants) with technology-based standards in the near term.

In light of these conclusions, the reported legislation makes fun-
damental changes in the basic provisions of section 112 of the
Clean Air Act. The bill establishes a list of 191 air pollutants and a
mandatory schedule for issuing emissions standards for the major
sources of these pollutants. The standards are to be based on the
maximum reduction in emissions which can be achieved by applica-
tion of best available control technology. These new, technology-
based standards will become the principal focus of activity under
section 112. Authority to issue health-based standards is preserved
in modified form to be used for especially serious pollution prob-
lems.

This approach to regulation of toxic pollutants is not without
precedent. It follows the general model which has been employed
since the mid-1970's to control t-xic effluents discharged to surface
waters by major industrial point sources.

Under the 1972 amendments to the Clean Water Act, industrial
dischargers were given two deadlines to control conventional pol-
lutants (biological oxygen demand, suspended solids, and acidity): 1)
by July 1, 1977 each facility was required to meet emissions limita-
tions reflecting "best practicable control technology currently
available" (so-called BPT limits); and 2) by July 1, 1983 each facili-
ty was to meet emissions limitations set according to "best avail-
able technology economically achievable" (BAT).

Toxic pollutants under the 1972 Act were to be treated different-
ly. The Administrator was to publish a list of toxic pollutants
within 90 days and within a year promulgate effluent standards
that would provide an "ample margin of safety" to protect the
most affected (aquatic) organisms. Thus, the structure of this au-
thority to regulate toxic discharges to surface waters was very
similar to the current structure of section 112 of the Clean Air Act.

During the five-year period following passage of the 1972 Clean
Water Act, EPA promulgated standards for only six toxic pollut-
ants. In 1975 the Environmental Defense Fund and the Natural Re-
sources Defense Council brought suit against the Agency for failure
to list more toxics and to promulgate standards as mandated by the
Act. In June 1976, EPA and the plantiffs entered into a consent
decree that established a new formula for the development of efflu-
ent standards for toxic water pollutants. This agreement created a
list of 120 priority pollutants and required EPA to promulgate ef-
fluent guidelines based on best available control technology for
each pollutant and each industrial category not later than Decem-
ber 31, 1980. Industrial dischargers were to be in compliance with
these standards by July 1, 1983, the same deadline as established
by the Act for BAT control of conventional pollutants. There were
14,000 dischargers divided into 21 industrial categories and 399 sub-
categories potentially subject to these new toxics standards.
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Allowances are transferrable both between units and from a cur-
rent year to a future year. Any unit that reduces its emissions
more than is required will be required to surrender to the Adminis-
trator fewer allowances than have been allocated to it. The remain-
ing allowances can be transferred to another unit for its use in
meeting its compliance requirements. Alternatively, the remaining
allowances can also be applied to meet emissions requirements in a
future year.

The transferrability of allowances between units and to future
years is the key both to the strong environmental policy sought in
new title IV of the Act and to the flexibility the title creates for
sources in choosing the means for complying with their emissions
obligations. Since units can gain cash revenues from the sale of al-
lowances they do not use, they will have a financial incentive both
to make greater-than-required reductions and/or reductions earlier
than required. In practice, economies of scale will amplify these in-
centives for the highest emitting units located in areas like the
Midwest whose emissions are of the greatest concern to areas in
the Northeast and Canada adversely affected by acid deposition.
EPA projects that additional and/or early emissions reductions will
be made by units in states like Pennsylvania, Illinois and Ohio
whose emissions play a significant role in the ecological degrada-
tion associated with acid deposition.

Since selling unused allowances is tantamount to selling emis-
sions reductions, the incentives created by the allowance market
should. stimulate innovations in the technologies and strategies
used to reduce .emissions. Coupled with the overall flexibility in
compliance that the title affords sources, the allowance market
should encourage sources to exploit energy efficiency; enhanced
emissions reduction or control technologies-like sorbent injection,
cofiring coal with natural gas, integrated gasification combined
cycles; fuel-switching and least-emissions dispatching in order to
maximize emissions reductions.

At the same time, the flexibility created by the allowance-trading
system alone has been estimated by the EPA to produce a nation-
wide cost-savings of 50 percent in Phase I of the program, 14 per-
cent to 20 percent when the program is first fully implemented at
the beginning of Phase II and a 20 percent cost-savings in 2010.

On a regional basis, allowance transfers also yield significant
cost-reductions. In -testimony before the Committee, the Environ-
mental Defense Fund applied EPA's cost analysis to different geo-
graphic regions to reveal the following regional impacts:
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