
 
  

In this week’s Washington Update: 
1. NACAA Tells EPA to Reinstate Waiver of Preemption for California’s LDV 

GHG Emission Standards and ZEV Mandate 
2. EPA Announces CASAC Members; Calls for PM Panel Nominations 
3. EPA OIG Reports on Results of Evaluation of SIP Backlog 
4. New Unified Reg Agenda Offers Regulatory Roadmap 
5. Judge Orders Federal Oil and Gas Leasing Restart 
6. Environmental Groups Seek SEP Clarity 
7. Bipartisan Senate Group Proposes Infrastructure Bill Compromise 
8. Senate Democrats Introduce Carbon Pricing Bill 

 

This Week in Review 
 

(1) NACAA Tells EPA to Reinstate Waiver of Preemption for California’s LDV 
GHG Emission Standards and ZEV Mandate (June 14, 2021) – NACAA 
submitted comments to EPA on the agency’s April 28, 2021, action, 
“Reconsideration of a Previous Withdrawal of a Waiver of Preemption,” relative to 
the greenhouse gas (GHG) emission standards and Zero-Emission Vehicle (ZEV) 
mandate components of California’s Advanced Clean Car (ACC) program.  In its 
comments, NACAA writes, “EPA acted outside its authority and must take swift 
action to fully rescind its withdrawal of California’s waiver, thereby restoring the full 
effectiveness of the ACC program, including as it pertains to the GHG emission 
standards and ZEV mandate, for all affected model years.”  In support of this, 
NACAA explains in its comments the Clean Air Act (CAA) provisions authorizing 
California to develop and enforce its own motor vehicle emission standards and 
other states to adopt those standards.  The association also reviews the process 
for California to seek and EPA to grant a waiver of preemption and, in particular, 
how the waiver for all components of the ACC program was duly granted in 2013, 
noting that “[t]here is nothing in the CAA or elsewhere that allows EPA to withdraw 
a duly granted waiver at a later time – in this instance, almost seven years later.  
The agency’s withdrawal of the waiver in 2019 was not a valid and appropriate 
exercise of EPA’s authority.”  Further, NACAA discusses the historical respect by 
EPA administrators for the enabling authority under CAA Sections 209 and 177, 
until the 2019 revocation of the waiver for the GHG emission standards and ZEV 
mandate, which marked the first time EPA withdrew a waiver appropriately granted 
to California “and nullified the critically important state authorities for adopting and 
enforcing these programs.”  NACAA highlighted especially the vital importance of 
the GHG and ZEV programs allowed by the waivers in enabling long-term 
planning by states and yielding emission reductions that will contribute significantly 
to states’ abilities to meet their climate goals and their statutory obligations to 
attain and maintain the health-based National Ambient Air Quality Standards for 
criteria pollutants.  EPA’s retroactive nullification of the state compliance options 
available through CAA Sections 209 and 177 “unilaterally disrupts SIPs; seriously 
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impedes, if not outright prevents, attainment and maintenance in California and the 
jurisdictions that adopted California’s standards; and upends substantial state 
reliance interests.”  NACAA also notes that California’s ACC program is important 
to many non-177 states, “which benefit from emissions reductions and resulting 
public health benefits that accrue when California and Section 177 states lead the 
way.”  Without the more protective vehicle emission standards and ZEV mandate 
many states and local jurisdictions will not meet their goals.  Moreover, as NACAA 
states in its comments, across many jurisdictions, air pollution from vehicles 
disproportionately harms communities of color and lower income communities.  As 
with overall planning to meet clean air and climate goals, “to achieve state and 
local environmental justice goals and provide equitable access to clean air across 
all communities, states need options for reducing vehicle pollution.  The 
mechanisms for adopting more stringent vehicle standards envisioned by Sections 
209 and 177 of the CAA are critical tools for states in their work towards achieving 
just environmental outcomes.”  Finally, NACAA writes that EPA’s claim in the 
“Safer Affordable Fuel Efficient Vehicle Rule Part 1” (“SAFE 1”) that the GHG and 
ZEV waiver should be revoked is at odds with the core principles of federalism.  By 
way of background, EPA granted a waiver of preemption for the ACC program in 
2013; subsequently, the agency, in 2019, withdrew the waiver for the GHG 
emission standards and ZEV mandate as part of “SAFE 1,” which was jointly 
issued by EPA and NHTSA.  In January 2021, President Biden directed EPA and 
NHTSA to reconsider “SAFE 1” and take corrective action as deemed necessary.  
For is part, EPA is considering whether the agency properly evaluated and 
exercised its authority to reconsider a previously granted waiver to California and 
whether the withdrawal was a valid and appropriate exercise of authority and 
consistent with judicial precedent.  For further information: 
http://www.4cleanair.org/sites/default/files/Documents/NACAA_Comments-
EPA_SAFE_1_Reconsideration-061421.pdf 
 
(2) EPA Announces CASAC Members; Calls for PM Panel Nominations (June 
17, 2021) – In a press release, Administrator Michael S. Regan has announced 
the seven-person membership of the EPA’s Clean Air Scientific Advisory 
Committee (CASAC), a committee of experts who will advise the agency on 
scientific and technical issues, including the National Ambient Air Quality 
Standards (NAAQS).  A call for applicants in March 2021 led to 100 
candidates submitting qualifications.  Chairing CASAC will be Dr. Elizabeth A. 
(Lianne) Sheppard, professor in the Departments of Environmental and 
Occupational Health Sciences, and Biostatistics at the University of Washington. 
Dr. Michelle Bell is Mary E. Pinchot Professor of Environmental Health at the Yale 
University School of the Environment. Dr. James Boylan is the Assistant Branch 
Chief in the Air Protection Branch of the Environmental Protection Division of the 
Georgia Department of Natural Resources. Dr. Judith C. Chow is Nazir and Mary 
Ansari Chair in Science and Entrepreneurialism and a research professor in the 
Division of Atmospheric Sciences at the Desert Research Institute. Dr. Mark W. 
Frampton is Professor Emeritus in Medicine in the Pulmonary and Critical Care 
Division of the University of Rochester Medical Center. Dr. Christine H. Fuller is 
Associate Professor of Environmental Health at Georgia State University. Finally, 
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Dr. Alexandra Ponette-González is Associate Professor of Geography and the 
Environment at the University of North Texas. EPA also announced that it will 
publish a Federal Register Notice soliciting nomination of experts for the CASAC 
Particulate Matter Panel, which will support the CASAC in providing advice on the 
Agency’s reconsideration of the PM2.5 NAAQS. For further information: 
https://www.epa.gov/newsreleases/epa-announces-selections-charter-members-
clean-air-scientific-advisory-committee  
 
(3) EPA OIG Reports on Results of Evaluation of SIP Backlog (June 14, 2021) 
– EPA’s Office of Inspector General (OIG) released a report on its evaluation of 
EPA’s approval of State Implementation Plans (SIPs) and the backlog of SIPs at 
EPA.  The purpose of the evaluation was to determine 1) the number of SIPs 
awaiting EPA approval, 2) the factors that delay approvals, 3) the extent to which 
states have not submitted required SIPs to EPA, 4) the potential impact of delayed 
SIP approval on attaining National Ambient Air Quality Standards (NAAQS) and 5) 
the steps EPA is taking to address delays in processing SIPs.  In its report, the 
OIG says that EPA has reduced the backlog by taking actions on SIPs submitted 
before 2013, encouraging states to withdraw some submitted SIPs and engaging 
with states in advance of their submittal of SIPs.  OIG also notes that from 2013 
through 2020 51 percent of required SIP elements were submitted to EPA at least 
six months late.  However, notwithstanding the progress made by EPA and late 
submittals, OIG found that EPA has yet to take timely action on a “significant 
number” of SIPs; as of January 1, 2021, about 39 percent of the 903 active SIP 
submittals awaiting action by EPA were considered backlogged (i.e., not acted 
upon by EPA within 12 months from the date the SIP was determined to be 
complete).  Among the factors that can contribute to EPA’s lack of timely action 
are the number of SIPs the agency receives in a year, the complexity of the SIPs, 
limited resources in EPA regional offices and outstanding litigation and legal and 
policy issues that would set national precedents (e.g., as of February 2021, about 
46 percent of backlogged SIP elements were under further review because of 
ongoing national precedent or litigation concerns).  The OIG states that in areas 
not meeting the NAAQS, delayed EPA action on SIPs “increase[s] the risk that 
state or local air agencies are not implementing plans sufficient to achieve the 
NAAQS” and in other cases, delayed EPA action can result in a lack of regulatory 
certainty and different enforceable requirements for regulated sources.  In its 
report, the OIG recommends that EPA take action to 1) identify SIPs not submitted 
by Clean Air Act deadlines, 2) address regional disparities in workload, 3) 
reassess some decisions affecting the suspension of SIP requirements in certain 
areas of the country and 4) issue findings of failure to submit or disapprove SIPs 
for areas without an EPA-approved SIP that continue to exceed the NAAQS 
beyond the areas’ required attainment date.  EPA has agreed with these 
recommendations and has completed #1 and #3, resolved #4 (with corrective 
action pending) and is awaiting additional information to resolve #2.  The OIG 
report is titled, EPA Has Reduced Its Backlog of State Implementation Plans 
Submitted Prior to 2013 but Continues to Face Challenges in Taking Timely Final 
Actions on Submitted Plans.  For further information: 
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https://www.epa.gov/sites/production/files/2021-
06/documents/_epaoig_20210614-21-e-0163__0.pdf 
 
(4) New Unified Reg Agenda Offers Regulatory Roadmap (June 11, 2021) - 
The Biden Administration has released its Spring 2021 Unified Agenda of 
Regulatory and Deregulatory Actions (“Reg Agenda”) listing rulemakings that 
federal agencies intend to undertake.  The Spring 2021 Reg Agenda estimates 
timeframes for regulatory actions and includes a number of EPA actions in the 
coming year.  It estimates that EPA and the National Highway Traffic Safety 
Administration (NHTSA) will propose final rules on light duty vehicle GHG 
emission standards and fuel economy standards in December 2021.  EPA projects 
that a final rule limiting methane from the Oil and Gas Sector will be finalized in 
October 2021.  The EPA’s Cleaner Trucks Initiative - the agency’s plan to tighten 
NOx standards for heavy-duty trucks - is listed as a long-term action, with no firm 
finalization date. The review of secondary NAAQS for NOx, SOx, and PM are also 
listed as long term actions without finalization dates.  In July and August 2021, 
EPA intends to propose attainment findings for the 2008 and 2015 ozone NAAQS, 
and finalize those findings in March 2022. The Reg Agenda lists August 2021 as 
the timeline for EPA to reconsider prior decisions denying Section 126 petitions 
from New York and Maryland.  EPA says it will reconsider the Major MACT to Area 
(MM2A) rule with an NPRM in December 2021 and a final rule in December 2022.  
The Agency also plans to propose a new rule underpinning Mercury Air Toxics 
Standards (MATS) in August 2021. A number of new air toxics actions are 
included in the Reg Agenda, including the risk and technology review of the rules 
limiting emissions of ethylene oxide (EtO) from commercial sterilization facilities, 
which the Reg Agenda has listed in November 2021. The Reg Agenda does not 
include a deadline for action on GHG programs governing existing power plants. 
Because of the January 2021 D.C. Circuit Court ruling vacating the Affordable 
Clean Energy (ACE) Rule, for the time being, no regulation is on the books.  Other 
notable absences in the Reg Agenda include EPA’s June 10 2021 decision to 
revisit PM standards, anticipated action to review or reconsider ozone NAAQS, 
new rules to address interstate air pollution, or policy revisions such as regulatory 
exemptions during periods of plant startup, shutdown or malfunction (SSM). 
Blending volumes under the Renewable Fuels Standard (RFS) are expected by 
November 30, 2021, as well as a proposal that would set RFS volumes for 2023 
and beyond. For further information: 
https://www.reginfo.gov/public/do/eAgendaMain  
 
(5) Judge Orders Federal Oil and Gas Leasing Restart (June 15, 2021) - A 
federal judge has granted a preliminary injunction reversing the Biden 
administration's pause on oil and gas leasing on federal lands and waters.  In 
January 2021 the Department of Interior paused its auctions of new oil and gas 
leases pending a review, and were sued by Louisiana and twelve other states 
(Louisiana Et Al v. Biden Et Al, Case No. 2:21-cv-00778-TAD-KK). In the decision 
handed down by the U.S. District Court for the Western District of Louisiana, the 
court noted its reluctance to issue a nationwide injunction but said that uniformity 
in the outcome was required given the national scope of the pause.  States joining 

https://www.epa.gov/sites/production/files/2021-06/documents/_epaoig_20210614-21-e-0163__0.pdf
https://www.epa.gov/sites/production/files/2021-06/documents/_epaoig_20210614-21-e-0163__0.pdf
https://www.reginfo.gov/public/do/eAgendaMain


5 

Louisiana’s lawsuit included Alabama, Alaska, Arkansas, Georgia, Mississippi, 
Missouri, Montana, Nebraska, Oklahoma, Texas, Utah and West Virginia; 
Wyoming filed its own lawsuit. For further information: 
http://www.4cleanair.org/sites/default/files/resources/louisiana%20oil%20gas%20p
ause%20ruling.pdf  
 
(6) Environmental Groups Seek SEP Clarity (June 14, 2021) - The 
Conservation Law Foundation, the Surfrider Foundation, and the Sierra Club have 
petitioned the U.S. Department of Justice (DOJ) to issue a rule expressly 
authorizing the use of supplemental environmental projects (SEPs) in 
environmental enforcement settlements. DOJ had prohibited their use in a March 
12, 2020 memo issued by former Assistant Attorney General Jeffrey Bossert 
Clark, which was retracted by DOJ and EPA in February 2021. In addition to the 
explicit authorization of SEPs in settlements, the three groups’ June 14, 2021 letter 
to DOJ’s Environment and Natural Resources Division (ENRD) also urges the 
revocation of a December 2020 DOJ rule prohibiting settlement payments to non-
governmental third parties.  For further information: 
https://www.4cleanair.org/sites/default/files/resources/SEPs-Petition-for-
Rulemaking-06.14.21.pdf 
 
(7) Bipartisan Senate Group Proposes Infrastructure Bill Compromise (June 
16, 2021) – A leaked factsheet outlines details of the compromise legislation being 
considered by a group of 21 Republican and Democratic centrists in the U.S. 
Senate. The $974 billion proposal is less ambitious than the American Jobs Plan, 
President Biden’s $1.7 trillion infrastructure bill proposal, but would lead to greater 
spending than the $928 billion counter-proposal from Sen. Shelley Moore Capito 
(R-WV), ranking member of the Senate Energy & Commerce Committee.  The 
leaked proposal includes $312.8 billion in new spending on transportation 
infrastructure, including $110 billion for roads, bridges and other major projects; 
$66 billion for passenger and freight rail; and $48.5 for public transit.  The proposal 
also contains $15 billion for electric charging stations and electric buses, $73 
billion for power infrastructure, and $16 billion for orphaned mines and well 
cleanup.  It also authorizes demonstration projects to develop new advanced 
nuclear reactor designs, grid-scale energy storage, direct air capture and pipelines 
for transporting captured GHGs and hydrogen fuels.  The proposed bill leaves out 
several high profile initiatives in the American Jobs Plan, including consumer 
incentives for electric vehicles, a clean electricity standard and extensions of clean 
energy tax credits, and invests far less in charging stations and other 
infrastructure. Unless passed through budget reconciliation, any infrastructure bill 
would need 60 votes, and the now-21-member group sponsoring the legislation 
includes 11 Republican senators, making a bipartisan bill a viable possibility in the 
evenly-divided Senate.  Attaching the compromise bill language to the Surface 
Transportation Investment Act of 2021 (S. 2016) is seen as a likely vehicle for a 
bipartisan attempt at passage of an infrastructure bill, and that bill cleared 
committee on June 16, 2021.  For further information: 
https://www.4cleanair.org/sites/default/files/resources/bipartisan-infrastructure-
framework-two-pager-final-7.pdf and 
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https://www.commerce.senate.gov/services/files/ACEB4B07-B232-4176-BDE8-
8CC5C9531639  
 
(8) Senate Democrats Introduce Carbon Pricing Bill (June 16, 2021) - Sens. 
Sheldon Whitehouse (D-RI) and Brian Schatz (D-HI) have introduced new 
legislation with five other Senators that would impose an economy-wide carbon 
price beginning at $54/ton in 2023, rising 6% annually to adjust with inflation. It 
would also impose a fee on methane from oil and gas operations. The bill, titled 
the “Save Our Future Act of 2021”, is modeled on a 2019 bill introduced in the 
116th Congress, the American Opportunity Carbon Fee Act (S. 1128) with 
strengthened provisions aiming to advance environmental justice. Revenues 
raised would support “energy affordability,” pollution reduction, business 
development, career training, and tribal assistance programs in areas exposed to 
polluting power plants, as well as compensating fossil fuel workers and direct 
rebates to low- and middle-income families.  It would also include $10 billion in 
annual block grants to states and tribes to address climate impacts.  While unlikely 
to pass as a standalone bill, it is a possible addition to a larger infrastructure bill.  
For further information: 
https://www.whitehouse.senate.gov/news/release/whitehouse-and-schatz-
introduce-save-our-future-act-to-charge-big-polluters-for-emissions-redirect-
trillions-to-american-families-and-communities-harmed-by-pollution and 
https://www.congress.gov/bill/116th-congress/senate-bill/1128  

 

The Week Ahead 

• 2021 Regional, State, and Local Dispersion Modelers’ Workshop – June 21-23, 2021 
 

• Peterson Institute for International Economics Virtual Discussion on "Climate Risk and 
the Fed: Preparing for an Uncertain Certainty" – June 22, 2021 
 

• Senate Committee on Agriculture, Nutrition, and Forestry Subcommittee on Rural 
Development and Energy Hearing on Renewable Energy - Growth Opportunities for our 
Rural Economies – June 22, 2021 
 

• Senate Committee on Energy and Natural Resources Subcommittee on Energy Hearing 
to Examine Existing Programs and Future Opportunities to Ensure Access to Affordable, 
Reliable, and Clean Energy for Rural and Low-Income Communities – June 23, 2021 
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