
 
  

In this week’s Washington Update: 

(1) Department of Justice Seeks Summary Judgment to Invalidate California-
Quebec Emissions Trading Program 

(2) ExxonMobil Prevails Against New York Attorney General in “Climate Fraud” 
Case 

(3) EPA Amends Diesel Fuel Regulations to Facilitate Compliance with 2020 
Global Marine Fuel Standard; Senate Committee Examines Readiness for 
Implementation 

(4) EPA Launches 2020 DERA National Grants Competition  
(5) EPA Announces Public Hearings on MON Proposal; Comment Deadline 

Extended 
(6) EPA Publishes Advanced Notice of Proposed Rulemaking for Ethylene 

Oxide Sterilizers 
(7) EU Unveils Ambitious “Green Deal” 
(8) Survey Finds Public Support for Greater Oversight of CAFOs 
(9) EPA Releases “SIP Lean Toolkit” 

 

This Week in Review 
 

(1) Department of Justice Seeks Summary Judgment to Invalidate California-
Quebec Emissions Trading Program (December 11, 2019) -- The U.S. 
Department of Justice (DOJ) filed a motion for summary judgment in federal court 
seeking to invalidate California’s greenhouse gas emissions trading program that 
links with Quebec through the Western Climate Initiative (WCI).  The United States 
filed its lawsuit against California, several of its officers, the California Air 
Resources Board and WCI in the U.S. District Court for the Eastern District of 
California on October 2019 (see October 25, 2019 Washington Update).  The 
WCI, whose board includes representatives from California, Quebec and Nova 
Scotia, held its 21st auction of greenhouse gas emission credits in November, with 
emissions credit trading occurring between Quebec and California.  The United 
States argues in its motion that by linking to Quebec’s cap-and-trade system, the 
California program represents an unconstitutional, "independent foreign policy" 
that would “unlawfully enhance state power at the expense of the United States.”  
DOJ attorneys requested a January 13 court hearing on its summary judgment 
motion, notwithstanding the fact that the defendants have not yet answered the 
complaint.   “No discovery on the moved-for claims is necessary or appropriate,” 
they assert.  “No delay or extending civil proceedings are needed.”  For further 
information: 
http://www.4cleanair.org/sites/default/files/Documents/United_States_v_California
_MSJ_12-11-19.pdf 
 
(2) ExxonMobil Prevails Against New York Attorney General in “Climate 
Fraud” Case (December 10, 2019) – Following a 12-day trial, a New York state 
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court ruled that ExxonMobil did not defraud investors over risks posed by climate 
change, dismissing with prejudice the two remaining claims brought by the New 
York Attorney General’s (AG) Office in a closely watched lawsuit.  The AG’s Office 
asserted in what Judge Barry Ostrager referred to as its “hyperbolic complaint” 
that ExxonMobil engaged in a “longstanding fraudulent scheme,” “sanctioned at 
the highest levels of the company” to create the illusion that it had fully considered 
the risks of climate change regulation and had factored those risks in its business 
operations, when in reality the company “knew that its representations were not 
supported by the facts and were contrary to its internal business practices.”  At the 
close of trial, the AG dropped its charges of equitable fraud and common law 
fraud, both of which would require it to show that the company intended to defraud 
investors.  The remaining two claims included alleged violations of New York’s 
Martin Act, which focuses not on the intent of the company but the mindset of 
investors.  In sum, the court concluded, “The Office of the Attorney General failed 
to prove, by a preponderance of the evidence, that ExxonMobil made any material 
misstatements or omissions about its practices and procedures that misled any 
reasonable investor.”  For further information: 
http://www.4cleanair.org/sites/default/files/Documents/New_York_v_ExxonMobil_
Decision_12-10-19.pdf  
 
(3) EPA Amends Diesel Fuel Regulations to Facilitate Compliance with 2020 
Global Marine Fuel Standard; Senate Committee Examines Readiness for 
Implementation (December 10, 2019) – On January 1, 2020, the international 
sulfur content of marine fuel used outside Emission Control Areas will decrease 
from 35,000 parts per million (ppm) to 5,000 ppm.  This global standard – IMO 
2020 – was established in Annex VI to the International Convention for the 
Prevention of Pollution from Ships (MARPOL Annex VI), which the U.S. ratified in 
October 2009.  To ensure smooth implementation of the new standard, EPA has 
promulgated a final regulatory amendment to the national diesel fuel regulations to 
allow for distribution in the U.S. of distillate diesel fuel that complies with the 0.50-
percent (5,000 parts per million) global sulfur standard.  EPA raised this 
amendment in the agency’s proposed Marine Diesel Engine Emission Standards, 
which were published in the Federal Register on September 6, 2019 (84 Fed. Reg. 
46,909).  In NACAA’s October 21, 2019 comments on that proposal, the 
association supported the proposed diesel fuel amendment.  In anticipation of IMO 
2020, the Senate Energy Committee held an oversight hearing to glean 
perspectives about how implementation is expected to go.  In her opening 
remarks, Committee Chair Lisa Murkowski (R-AK) said that the sulfur reductions to 
result from ISO 2020 “will bring global health benefits that all of us should welcome 
and support.  At the same time, I think we can be proud that in the United States, 
the sulfur content of marine fuel is already limited to 0.1 percent by mass.  As is 
true on so many different environmental issues, our nation is leading the way here, 
and that’s a good thing.”  For further information: https://www.epa.gov/regulations-
emissions-vehicles-and-engines/final-rule-amendments-related-global-marine-fuel 
and https://www.energy.senate.gov/public/index.cfm/2019/12/full-committee-
oversight-hearing-of-imo-2020 
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(4) EPA Launches 2020 DERA National Grants Competition (December 9, 
2019) – EPA announced that it will make available approximately $44 million in 
competitive grants for regional, state and local agencies deploying projects aimed 
at reducing emissions from older diesel engines under the federally appropriated 
Diesel Emission Reduction Act (DERA) National Grants program.  Programs using 
funding to upgrade or replace engines, reducing emissions from highway freight 
trucks, locomotives, commercial marine vessels, non-road equipment and other 
sources are eligible to compete for grant funding.  EPA notes that it particularly 
seeks applications for proposals “in areas designated as having poor air quality.”  
It also asserts that priority will be given to “projects that engage and benefit local 
communities and applicants that demonstrate their ability to promote and continue 
efforts to reduce emissions after the project has ended.”   EPA will offer between 
40 and 60 awards, with a cap on grant funds that can be awarded by each EPA 
Region.  The deadline to apply for DERA awards is February 26, 2020.  For further 
information: https://www.epa.gov/cleandiesel/clean-diesel-national-grants 
 
(5) EPA Announces Public Hearings on MON Proposal; Comment Deadline 
Extended (December 13, 2019) – EPA will hold two public hearings on its 
proposed Risk and Technology Review (RTR) standards for the Miscellaneous 
Organic Chemical Manufacturing National Emission Standards for Hazardous Air 
Pollutants, also known as the “MON.”  The first will take place January 14, 2020 in 
Houston, TX and the second will take place January 16, 2020 in Washington, DC.  
EPA issued the pre-publication version of the MON proposal on November 6, 
2019; the hearing announcement indicates that it will be published in the Federal 
Register on December 17.  Alongside the hearing announcement, EPA is 
extending the deadline for public comments on the proposed rule to February 18, 
2020 (assuming the December 17 publication date is correct, this represents an 
18-day extension over the original, 45-day comment period, which would have 
ended on January 31).  In the MON rulemaking, EPA is proposing to determine 
that the residual risks remaining after implementation of the Maximum Achievable 
Control Technology are unacceptable and to mandate additional measures for 
process vents, storage tanks and equipment in ethylene oxide service, as well as 
updates to the requirements for flares, heat exchange systems and equipment 
leaks.  The last day to pre-register to speak at either of the public hearings is 
January 9, 2020.  Additional requests to speak will be taken the day of each 
hearing at the registration desk.  For further information: 
https://www.epa.gov/stationary-sources-air-pollution/miscellaneous-organic-
chemical-manufacturing-national-emission-0  

 
(6) EPA Publishes Advanced Notice of Proposed Rulemaking for Ethylene 
Oxide Sterilizers (December 12, 2019) – EPA published in the Federal Register 
an Advance Notice of Proposed Rulemaking (ANPRM) ) to solicit information from 
industry and the public on potential control measures for reducing ethylene oxide 
(EtO) emissions from commercial sterilization facilities (84 Fed. Reg. 67,889).  The 
ANPRM, which was announced on December 5, 2019, specifically requests input 
on the following topics: approaches to calculate fugitive emissions; capture and 
control of fugitive emissions; work practices for reducing fugitive emissions; control 
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of chamber exhaust vent emissions and associated safety measures; new types of 
control devices and process equipment; improvements to control device efficiency; 
improvements to ethylene oxide monitoring technologies; process differences 
between types of sterilization facilities; and accuracy of existing facility data.  EPA 
is also requesting information from several commercial sterilization companies and 
soliciting nominations for representative of small entities potentially subject to a 
future rulemaking to advise a Small Business Advocacy Review Panel that would 
focus on the rule development.  The deadline for commenting and submitting the 
requested information is February 10, 2020.  For further information: 
https://www.govinfo.gov/content/pkg/FR-2019-12-12/pdf/2019-26804.pdf and 
https://www.epa.gov/stationary-sources-air-pollution/ethylene-oxide-emissions-
standards-sterilization-facilities-0  
 

(7) EU Unveils Ambitious “Green Deal” (December 10, 2019) -- The European 
Commission has announced a “European Green Deal,” a plan to transform the 
European energy system and to make the 28 countries in the European Union 
(EU) “climate neutral” by 2050. The EU’s combined economies are the world’s 
largest, with greenhouse gas emissions exceeded only by China and the United 
States.  Under the pledges the EU made under the 2015 Paris climate agreement, 
it committed to reducing emissions 40 percent below 1990 levels by 2030 and left 
no specific goal for 2050. The new EU announcement increases the ambition of 
the 2030 target to 50 percent emission reductions and sets the 2050 target at 100 
percent.  The reductions extend to all greenhouse gas pollution, not only carbon 
dioxide emissions.  While the 24-page proposal does not address specific 
pathways or programs for achieving emission reductions, it calls for reductions in 
every sector of the economy, including power, agriculture, transportation and 
industry, and calls for a “just transition” for vulnerable communities in the move 
toward cleaner energy. If implemented, the proposal would be built upon a new 
EU-wide climate law committing to the 2050 climate neutrality target and create 
national climate and energy plans for each EU member. The plan will be sent to 
the European Parliament and European Council for endorsement. For further 
information: https://ec.europa.eu/info/sites/info/files/european-green-deal-
communication_en.pdf  

 
(8) Survey Finds Public Support for Greater Oversight of CAFOs (December 
10, 2019) – The Johns Hopkins Center for a Livable Future conducted a public poll 
that revealed that a majority of those surveyed support greater oversight of 
industrial animal farms, including concentrated animal feeding operations 
(CAFOs).  The Johns Hopkins Center for a Livable Future is an academic center 
based at the Johns Hopkins Bloomberg School of Public Health.  The poll 
surveyed 1,000 registered voters of all political parties nationwide, 400 additional 
registered voters in Iowa and 400 in North Carolina.  Among the findings, a 
majority of respondents (57 percent) support greater oversight of existing CAFOs.  
Additionally, 43 percent favor a national ban on the creation of new CAFOs, 
compared to 38 percent who oppose it.  More than 80 percent expressed concern 
about air and water pollution, worker safety and health problems caused by 
CAFOs.  Most respondents (54 percent) said the government should do more to 
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solve these problems.  The survey follows the American Public Health 
Association’s establishment of a public health policy statement on November 5, 
2019 that called for a moratorium on CAFOs.  The statement made reference to 
threats to air quality, drinking water and human health and called upon the federal 
government to remove CAFOs’ exemptions to reporting requirements for 
environmental emissions and to strengthen regulations on monitoring air 
emissions.  For further information: https://clf.jhsph.edu/sites/default/files/2019-
12/CAFO-moratorium-survey-results.pdf and https://www.apha.org/news-and-
media/news-releases/apha-news-releases/2019/policy-statements-adopted-at-
apha-2019  
 
(9) EPA Releases “SIP Lean Toolkit” (December 6, 2019) – EPA finalized and 
released the State Implementation Plan (SIP) Lean Toolkit for Collaboration 
Between EPA and Air Agencies, a guidance document that provides non-binding 
tools for state and local air agencies to support coordination and collaboration with 
EPA during the development of SIPs.  The Toolkit includes checklists, templates 
and other tools intended to promote early engagement between air agencies and 
EPA.  It is a product of a SIP Lean effort that began with an EPA-hosted kaizen 
workshop in February 2018.  A key recommendation from that event was for EPA 
to work more proactively with state and local air agencies during SIP development 
to identify and resolve issues before a SIP is adopted and formally submitted to 
EPA.  The final Toolkit reflects comments received on a draft released in October 
2019, one of which was to change the document’s name from a “guide” to a 
“toolkit.”  Use of the Toolkit by state and local agencies is completely voluntary.  
For further information: https://www.epa.gov/air-quality-implementation-
plans/state-implementation-plan-sip-lean-toolkit-collaboration-between  

 
 

The Week Ahead 
 

• Senate in Recess – December 16, 2019-January 6, 2020 
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