
 
  

In this week’s Washington Update: 
(1) D.C. Circuit Declines to Expedite or Pause “SAFE Rule Part One” Litigation 
(2) EPA Releases “2019 Year in Review” 
(3) MECA Issues Report on Technology Feasibility of 2027 Low-NOx Standard 

for Heavy-Duty Diesel Trucks 
(4) Administration Seeks Input on New Federal Civil Enforcement Limits 
(5) House Energy and Commerce Subcommittee Conducts Hearing on Carbon 

Capture and Storage 
(6) EPA Publishes Final Rule Amending Title V Petitions Process 
(7) EPA Publishes Final Reconsideration of Petroleum Refinery NESHAP 
(8) EPA Designates New Federal Reference Method for Sulfur Dioxide 

Monitoring 
(9) Bipartisan Senate Climate Solutions Caucus Adds Four Members 
(10) EPA Issues RTR for Stationary Combustion Turbines 
(11) EPA Region 9 Administrator Mike Stoker Exits, Deborah Jordan Named 

Acting Regional Administrator 
 
 We also provide links to information on events taking place during the week ahead. 
 

This Week in Review 
 

(1) D.C. Circuit Declines to Expedite or Pause “SAFE Rule Part One” 
Litigation (February 4, 2020) – The U.S. Court of Appeals for the District of 
Columbia Circuit denied motions by the federal government and automotive 
industry to expedite litigation challenging EPA’s and the National Highway Traffic 
Safety Administration’s (NHTSA’s) “Safer Affordable Fuel-Efficient (SAFE) 
Vehicles Rule Part One: One National Program.”  Simultaneously, the court denied 
motions to hold the case in abeyance filed by states and municipalities, 
environmental and public interest groups, and industry opponents of the rule.  The 
parties that supported an accelerated schedule had argued that expedition was 
warranted because the rule affects the near-term decision-making of the 
automotive industry, which represents “a significant sector of the economy.”  
Those who sought to hold the cases in abeyance had argued that the U.S. District 
Court for the District of Columbia should resolve challenges to the NHTSA portion 
of the rule and EPA should resolve pending petitions for administrative 
reconsideration of the waiver revocation before the D.C. Circuit proceeds.  In 
denying the motions to expedite, the D.C. Circuit indicated only that the 
Respondents and Respondent-Intervenors had not identified “strongly compelling” 
reasons to justify expedition, as required by its Handbook of Practice and Internal 
Procedures.  It denied the motions to hold the cases in abeyance without 
comment.  The court ordered the parties to submit proposed briefing formats and 
schedules by March 5, 2020.  For further information: 

WASHINGTON UPDATE 
 February 1-7, 2020                                                                        www.4cleanair.org 



2 

http://www.4cleanair.org/sites/default/files/Documents/UCS-v-NHTSA-order-2-4-
20.pdf 
 
(2) EPA Releases “2019 Year in Review” (February 6, 2020) – In his 
introduction to the “2019 Year in Review,” EPA Administrator Andrew Wheeler 
touted “a wildly successful 2019” for the Trump Administration, “fulfilling many 
promises made to the American people to unleash the economy and foster 
American innovation.”  In the report, EPA includes a national summary and 
companion reports for each of the 10 regions and reviews agency actions in 2019 
across the domains of its activity, including air, water, land, hazardous wastes, 
chemicals and efforts on enforcement, environmental justice and broad regulatory 
reform, among others.  In the air section, EPA highlights reductions in emissions of 
key air pollutants between 2016 and 2018, including nitrogen oxides declining by 
8.7 percent; fine particulate by 1.9 percent; coarse particulate by 1.2 percent; 
sulfur dioxide by 7.8 percent; carbon monoxide by 7.2 percent; and volatile organic 
compounds by 3.3 percent.  The agency also notes key regulatory activities, 
including adoption of the Affordable Clean Energy Rule and replacement of the 
Clean Power Plan; EPA efforts on renewable fuels and ethanol; the One National 
Program rule (i.e., SAFE Vehicles Rule Part One), adopted with the Department of 
Transportation’s National Highway Traffic Safety Administration, that restricts state 
authority on tailpipe emission standards for light-duty vehicles; reforms to methane 
New Source Performance Standards for the oil and natural gas industry; and air 
toxics work focused on ethylene oxide.  The “2019 Year in Review” also includes 
write-ups in the air quality section on EPA actions on diesel engine emission 
regulation waivers for remote Alaskan communities and on active forest 
management.  In reviewing State Implementation Plans (SIPs), EPA notes that 
since January 2017, “the agency has converted 23 [Federal Implementation Plans] 
to SIPs.  In addition, the agency has addressed 32 non-attainment areas by 
redesignating them from nonattainment to attainment.”  EPA also provides a 
summary of the agency’s efforts on reforming New Source Review.  The “2019 
Year in Review” further highlights that EPA has exceeded the “2-for-1” 
deregulatory requirement established by a Presidential Directive issued by 
President Trump, with 49 deregulatory actions taken since 2017 and 47 additional 
deregulatory actions that have not yet reached finalization.  For further information: 
https://www.epa.gov/sites/production/files/2020-
02/documents/hq_2019_year_in_review.pdf 
 
(3) MECA Issues Report on Technology Feasibility of 2027 Low-NOx 
Standard for Heavy-Duty Diesel Trucks (February 4, 2020) – The 
Manufacturers of Emission Controls Association (MECA) published a report, 
“Technology Feasibility for Heavy-Duty Diesel Trucks Achieving 90% Lower NOx 
Standards in 2027,” in which it discusses technology options that offer several 
cost-effective approaches to reducing NOx emissions by 90 percent, that also 
achieve simultaneous reductions in CO2 emissions, in the 2027 timeframe.  In 
particular, MECA presents “dynamometer test results and emission models from 
fully aged aftertreatment systems installed on heavy-duty on-road engines to offer 
several compliance paths that are technologically and economically achievable by 
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MY 2027.  The models used have been optimized over decades of testing of 
accelerated aged commercial catalysts and validated against real world emission 
control systems.  The technologies outlined in this assessment are either 
commercial or market ready options that can be deployed on vehicles by model 
year 2027 to achieve 0.02 g/bhp-hr on the heavy-duty FTP certification cycle and 
approximately 0.075 g/bhp-hr in low load operation using the low load certification 
cycle being proposed by CARB.”  For further information: 
http://www.meca.org/resources/MECA_2027_Low_NOx_White_Paper_FINAL.pdf  
 
(4) Administration Seeks Input on New Federal Civil Enforcement Limits 
(January 30, 2020) – The White House published in the Federal Register (85 Fed. 
Reg. 5483) a request for input on potential reforms to “strengthen due process” in 
federal civil enforcement cases.  In the notice, the Office of Management and 
Budget (OMB) raises, and seeks comment on, 11 potential areas in which it could 
impose new limits on federal agencies’ civil enforcement programs, including 
investigatory authority and procedures, evidentiary rules, agency transparency, 
accountability and operations in civil enforcement.  Among the specific issues on 
which OMB seeks comments are preventing “coercive resolutions” and avenues 
for reforming multiagency investigations and cases, including potentially applying 
the doctrine of res judicata (i.e., once a court renders a verdict, it is considered 
binding on all litigation over the same dispute, even in other courts).  These 
reforms build upon the October 2019 “Executive Order on Promoting the Rule of 
Law Through Transparency and Fairness in Civil Administrative Enforcement and 
Adjudication,” (see related article in the October 11, 2019 Washington Update).  
Comments in response to OMB’s request for input are due by March 16, 2020.  
For further information: https://www.govinfo.gov/content/pkg/FR-2020-01-
30/pdf/2020-01632.pdf 
 
(5) House Energy and Commerce Subcommittee Conducts Hearing on 
Carbon Capture and Storage (February 6, 2020) – The House Energy and 
Commerce Subcommittee on Environment and Climate Change held a legislative 
hearing, entitled “Clearing the Air: Legislation to Promote Carbon Capture, 
Utilization and Storage.”  The hearing examined policy issues surrounding carbon 
capture, utilization and storage (CCUS) from the power sector and industrial 
processes.  It also explored the subsidies and opportunities for increasing 
investment in technologies and markets for CCUS that are incorporated in H.R. 
1166, the "Utilizing Significant Emissions with Innovative Technologies (USE IT) 
Act,” introduced by Rep. Scott Peters (D-CA) in February 2019.  The USE IT Act 
has been referred to a number of committees and has 57 cosponsors.  Witnesses 
at the hearing included Laurel Harmon, Vice President of LanzaTech, Inc.; Jason 
Albritton, Director of Climate and Energy Policy at The Nature Conservancy; John 
Noel, Senior Climate Campaigner with Greenpeace; Sasha Mackler, Director of 
the Energy Project at the Bipartisan Policy Center; Lee Anderson, Government 
Affairs Director at the Utility Workers Union of America; Jason Begger, Executive 
Director of the Wyoming Infrastructure Authority.  For further information: 
https://energycommerce.house.gov/committee-activity/hearings/hearing-on-
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clearing-the-air-legislation-to-promote-carbon-capture and 
https://www.congress.gov/bill/116th-congress/house-bill/1166/all-info 
 
(6) EPA Publishes Final Rule Amending Title V Petitions Process (February 
5, 2020) – EPA published in the Federal Register (85 Fed. Reg. 6431) a final rule 
that revises the 40 C.F.R. part 70 rules regarding the Title V petition process and 
associated procedural and administrative record-related requirements.  The 
revisions are intended to increase stakeholder understanding of and access to the 
process by which citizens may object to Title V operating permits and to facilitate 
EPA’s review of proposed permits and petitions.  The final rule includes revisions 
in three key areas.  First, it provides direction on how petitions should be 
submitted to EPA, including encouraging the use of the agency’s electronic 
submittal system.  Second, the rule establishes content and format requirements 
for Title V petitions.  Finally, the rule includes provisions applicable to state and 
local permitting agencies regarding the development of the administrative record, 
including a requirement for permitting authorities to respond in writing to significant 
comments received during the public comment period for draft permits, and to 
provide the response to comments document to EPA along with the draft permit 
for EPA’s 45-day review period.  The final rule includes several changes from the 
August 2016 proposed rule that NACAA recommended in its written comments on 
the proposal.  EPA agreed with NACAA and other commenters that state and local 
agencies should not be required to provide written notification to the public when a 
proposed permit is sent to EPA for its 45-day review, and it did not finalize that 
provision.  Instead, EPA will post information on EPA Regional websites regarding 
relevant dates associated with its review of proposed permits, including the 45-day 
review period end date and the end date for the 60-day window in which a petition 
may be submitted on a proposed permit.  In addition, the agency made 
adjustments to the rule language regarding transmittal of the permit record to EPA 
to accommodate and distinguish between requirements that apply to sequential 
versus “concurrent” public and EPA review of draft permits (the latter scenario is 
where the 30-day public comment period and EPA’s 45-day review period run 
simultaneously, so long as there are no significant public comments).  EPA also 
adopted NACAA’s recommendation to change references to “statement of basis” 
to “the statement required by § 70.7(a)(5) (sometimes referred to as the ‘statement 
of basis’),” recognizing that “statement of basis” is not a defined term in the part 70 
regulations.  The final Title V petitions process revisions rule will take effect on 
April 6, 2020.  For further information: https://www.epa.gov/title-v-operating-
permits/final-revisions-petition-provisions-title-v-permitting-program 
 
(7) EPA Publishes Final Reconsideration of Petroleum Refinery NESHAP 
(February 4, 2020) – EPA published in the Federal Register (85 Fed. Reg. 6064) 
the final National Emissions Standards for Hazardous Air Pollutants for the 
Petroleum Refinery sector that was announced on January 14, 2020.  The rule is 
in response to requests for reconsideration that EPA received regarding the Risk 
and Technology Review standard issued on December 1, 2015.  The rule 
addresses five areas that were included in the reconsideration requests: 1) work-
practice standards for pressure relief devices (PRD); 2) work-practice standards 
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for emergency flaring; 3) the assessment and consideration of risk from the 
implementation of the flaring and PRD work practice standards in the overall 
acceptability decision; 4) the delayed coker water overflow alternative provision; 
and 5) one fenceline monitoring provision allowing refineries to reduce the 
frequency of monitoring at sampling stations that consistently record benzene 
concentrations below 0.9 micrograms per cubic meter.  The final rule also corrects 
drafting errors in the 2018 Refinery Maximum Achievable Control Technology 
MACT 1 and 2 technical amendments.  For further information: 
https://www.govinfo.gov/content/pkg/FR-2020-02-04/pdf/2020-01108.pdf and 
https://www.epa.gov/stationary-sources-air-pollution/petroleum-refinery-sector-
rule-risk-and-technology-review-and-new 
 
(8) EPA Designates New Federal Reference Method for Sulfur Dioxide 
Monitoring (February 3, 2020) – EPA announced in the Federal Register (85 
Fed. Reg. 5958) that it has designated a new federal reference method (FRM) for 
measuring concentrations of sulfur dioxide (SO2) in the ambient air.  The new SO2 
method is an ultraviolet fluorescence analyzer sold by China-based Focused 
Photonics Inc.   As a designated FRM, the analyzer is deemed acceptable for use 
by state and local monitoring agencies in determining compliance with the SO2 
National Ambient Air Quality Standards, when used in accordance with the 
operation manual and the specifications and limitations set forth in the method 
description.  For further information: https://www.govinfo.gov/content/pkg/FR-
2020-02-03/pdf/2020-01999.pdf 
 
(9) Bipartisan Senate Climate Solutions Caucus Adds Four Members 
(February 6, 2020) –  Senators Marco Rubio (R-FL), Debbie Stabenow (D-MI), 
Susan Collins (R-ME) and Tammy Baldwin (D-WI) joined a caucus of U.S. 
Senators that aims “to craft and advance bipartisan solutions to address climate 
change.”  Started by Senators Chris Coons (D-DE) and Mike Braun (R-IN), the 
Senate Climate Solutions Caucus has held meetings to receive input from centrist 
organizations and the business community.  Other members of the Senate Climate 
Solutions Caucus include Senators Lisa Murkowski (R-AK), Jeanne Shaheen (D-
NH), Mitt Romney (R-UT), Angus King (I-ME), Lindsey Graham (R-SC) and 
Michael Bennet (D-CO).  For further information: 
https://www.coons.senate.gov/news/press-releases/bipartisan-senate-climate-
solutions-caucus-adds-four-new-members 
 
(10) EPA Issues RTR for Stationary Combustion Turbines (January 31, 2020) 
– EPA issued final Risk and Technology Review (RTR) standards for Stationary 
Combustion Turbines, determining that the risks from the source category are 
acceptable and that there are no new cost-effective controls available.  The final 
standards revise the requirements for periods of startup, shutdown and 
malfunction to be consistent with recent court decisions and require electronic 
reporting of performance test results and compliance reports.  The final rule does 
not provide for the removal of the administrative stay of the standards for new gas-
fired stationary combustion turbines that had been included in the April 12, 2019 

https://www.govinfo.gov/content/pkg/FR-2020-02-04/pdf/2020-01108.pdf
https://www.epa.gov/stationary-sources-air-pollution/petroleum-refinery-sector-rule-risk-and-technology-review-and-new
https://www.epa.gov/stationary-sources-air-pollution/petroleum-refinery-sector-rule-risk-and-technology-review-and-new
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proposal.  For further information:  https://www.epa.gov/stationary-sources-air-
pollution/stationary-combustion-turbines-national-emission-standards 
 
(11) EPA Region 9 Administrator Mike Stoker Exits, Deborah Jordan Named 
Acting Regional Administrator (February 6, 2020) – EPA Administrator Andrew 
Wheeler announced to EPA employees by email that Mike Stoker, Administrator of 
EPA’s Region 9, has been replaced by Deborah Jordan in an acting capacity.  
Region 9 serves California, Arizona, Nevada, Hawaii, the Pacific territories and 
148 tribal nations.  Stoker was named Regional Administrator in March 2018 by 
then-EPA Administrator Scott Pruitt, and had previously been Chairman of the 
California Agricultural Labor Relations Board, California Deputy Secretary of State 
and Director of Government Affairs for a California agricultural association.  Jordan 
has been a career employee with EPA for 30 years with extensive experience in 
Clean Air Act issues.  https://www.epa.gov/aboutepa/about-acting-regional-
administrator-epas-region-9-office-san-francisco 
 

The Week Ahead 
 

• House Committee on Energy and Commerce Subcommittee on Consumer Protection 
and Commerce Hearing on "Autonomous Vehicles: Promises and Challenges of 
Evolving Automotive Technologies," in Washington, DC – February 11, 2020 

• House Committee on Energy and Commerce Subcommittee on Environment and 
Climate Change Hearing on "EPA's Lead and Copper Proposal: Failing to Protect 
Public Health," in Washington, DC – February 11, 2020 

• EPA’s Clean Air Scientific Advisory Committee (CASAC) Teleconference on the Draft 
Integrated Science Assessment and Draft Policy Assessment for the Ozone NAAQS 
Review – February 11-12, 2020 
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