
 
  

In this week’s Washington Update: 
(1) NHTSA and EPA Send Remaining Portions of “SAFE Vehicles Rule” to OMB 

for Interagency Review 
(2) DOE Tightens Criteria for Setting Future Efficiency Standards 
(3) Ninth Circuit Halts Kids’ Climate Suit Against Federal Government 
(4) Parties File Reponses to Motions to Hold in Abeyance and to Expedite “SAFE 

Vehicles Rule Part One” Litigation 
(5) EPA Finalizes Revisions to Petition Provisions of Title V  Permitting Program 
(6) EPA Proposes Revisions to Stack Test Method 23 
(7) Petitioners and Petitioner-Intervenors File Opening Briefs in Litigation 

Challenging EPA’s Denial of New York’s Section 126 Petition 
(8) EPA Issues Final Reconsideration of Petroleum Refinery NESHAP 

 
We also provide links to information on events taking place during the week 
ahead. 
 

This Week in Review 
 

(1) NHTSA and EPA Send Remaining Portions of “SAFE Vehicles 
Rule” to OMB for Interagency Review (January 14, 2020) – The 
National Highway Traffic Safety Administration (NHTSA) and EPA 
submitted final text to the Office of Management and Budget (OMB) to 
begin the interagency review process on the portions of the “Safer, 
Affordable, Fuel-Efficient (SAFE) Vehicles Rule” that addresses 
emissions, fuel-efficiency and other program components for model year 
(MY) 2017 through 2026 passenger cars and light trucks.  (The agencies’ 
individual submittals to OMB were identical to one another.)  Press reports 
have indicated that NHTSA and EPA have requested expedited review of 
the final rule.  Representatives of NACAA will meet next week with 
representatives of OMB and other federal agencies to share the 
association’s perspectives (as articulated in past comments) on the rule.  
The final “SAFE Vehicles Rule Part One: One National Program” – 
relating to the preemption and revocation of EPA-issued waivers of federal 
preemption for California’s light-duty vehicle greenhouse gas emission 
standards and Zero Emission Vehicle program – was published in the 
Federal Register on September 27, 2019.  For further information: 
https://www.reginfo.gov/public/do/eoDetails?rrid=129423 (posting of 
receipt of NHTSA’s submittal) and 
https://www.reginfo.gov/public/do/eoDetails?rrid=129973 (posting of 
receipt of EPA’s submittal) 
 
(2) DOE Tightens Criteria for Setting Future Efficiency Standards 
(January 15, 2020) – The U.S. Department of Energy (DOE) finalized a 
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new Process Rule that establishes the criteria under which it will 
implement future energy efficiency standards.  In the rule, DOE articulates 
a threshold that will be used to evaluate the economic justification for new 
or updated energy efficiency standards.  It defines 0.3 quads as the 
minimum amount that a proposed energy saving standard must save in 
order for DOE to adopt it as a standard.  (In 2015, the total energy used 
for commercial refrigeration in the U.S. was about 1 quad.)  DOE set the 
level of savings required for a standard after a review of the cost-benefit of 
standards over the last 30 years, finding that “60% of standards were 
projected to save 0.3 quads or more over 30 years, and those 60% of 
standards accounted for 96% of total energy savings.”  Appliance energy 
efficiency standards (which generally were in the 40% below 0.3 quads) 
will be particularly affected.  The Process Rule, which was proposed in 
April 2019, replaces non-binding guidance and indicates that if a future 
energy efficiency standard is adopted that is not projected to save at least 
0.3 quads of energy, a court may rule that the standard is illegal.  The 
Process Rule does not affect existing standards, which will remain in 
place.  For further information: 
https://www.energy.gov/sites/prod/files/2020/01/f70/process-rule_final-
rule_2020-1-15.pdf 
 
(3) Ninth Circuit Halts Kids’ Climate Suit Against Federal 
Government (January 17, 2020) – Reversing a federal district court in 
Oregon, the U.S. Court of Appeals for the Ninth Circuit held that a lawsuit 
brought by 21 youths and environmental groups seeking to compel federal 
action to combat global climate change must be dismissed.  The plaintiffs 
claimed in their lawsuit that by continuing to “permit, authorize, and 
subsidize” the use of fossil fuels, the government has violated their 
constitutional rights, including a claimed right under the Due Process 
Clause of the Fifth Amendment to a “climate system capable of sustaining 
human life,” as well as the Ninth Amendment and the public trust doctrine.  
They sought declaratory relief and an injunction ordering the government 
to implement a plan to phase out fossil fuel emissions and reduce excess 
atmospheric carbon dioxide.  The case, Juliana v. United States, had 
made its way through earlier rounds of court proceedings, but did not 
survive this interlocutory appeal by the government to the Ninth Circuit.  In 
a 2-1 panel decision, the court agreed with the plaintiffs that a “substantial 
evidentiary record documents that the federal government has long 
promoted fossil fuel use despite knowing that it can cause catastrophic 
climate change, and that failure to change existing policy may hasten an 
environmental apocalypse.”  But it held that the plaintiffs do not have 
Article III standing to sue because their injuries are not redressable by a 
federal court.  It is beyond the power of a federal court to “order, design, 
supervise, or implement the plaintiffs’ requested remedial plan,” the court 
found.  “[A]ny effective plan would necessarily require a host of complex 
policy decisions entrusted, for better or worse, to the wisdom and 
discretion of the legislative and executive branches.”  Thus, the court 
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“reluctantly” concluded that the plaintiffs’ case “must be made to the 
political branches or the electorate at large. … That the other branches 
may have abdicated their responsibility to remediate the problem does not 
confer Article III courts, no matter how well-intentioned, the ability to step 
into their shoes.”  One of the panel’s three judges dissented, writing that 
she would have held that the plaintiffs have standing and have presented 
sufficient evidence to press their claims at trial.  The Ninth Circuit reversed 
the orders of the district court and remanded the case with instructions to 
dismiss.  For further information:  
http://www.4cleanair.org/sites/default/files/Documents/Juliana_v_United_S
tates-9th_Cir_Op_1-17-20.pdf 
 
(4) Parties File Reponses to Motions to Hold in Abeyance and to 
Expedite “SAFE Vehicles Rule Part One” Litigation (January 10, 
2020) – Parties to litigation challenging EPA’s “Safer, Affordable, Fuel-
Efficient (SAFE) Vehicles Rule Part One: One National Program” filed 
responses to petitioners’ motions to hold the case in abeyance and 
respondents' and respondent-intervenor’s motions to expedite the case 
(see related article in the December 28, 2019-January 3, 2020 
Washington Update).  Among the arguments made by state petitioners, 
public interest petitioners and industry petitioners in their separate 
responses opposing the motions to expedite are that the respondent and 
respondent-intervenors have failed to identify an irreparable injury 
warranting expedition and have misconstrued the standard for expedition.  
They further argue that no unusual public interest supports a change from 
the ordinary schedule and that the proposed expedited briefing schedule 
is unworkable.  Among the arguments made by respondents NHTSA and 
EPA and auto industry respondent-intervenors in their separate responses 
opposing motions for abeyance are that neither the petitioners’ 
submission of petitions for reconsideration nor the pending district court 
case warrants abeyance and that considerations of judicial economy 
support denying the petitioners’ motions for abeyance.  Replies to these 
responses are due January 17, 2020.  For further information: 
http://www.4cleanair.org/sites/default/files/Documents/UCS-v-NHTSA-
States-Resp-in-Opp-to-Motion-to-Expedite-1-10-20.pdf, 
http://www.4cleanair.org/sites/default/files/Documents/UCS_v_NHTSA-
Pub_Int_Pets_Opp_to_Motions_to_Expedite_1-10-20.pdf, 
http://www.4cleanair.org/sites/default/files/Documents/UCS_v_NHTSA-
Ind_Resp_in_Opp_to_Motion_to_Expedite_1-10-20.pdf, 
http://www.4cleanair.org/sites/default/files/Documents/UCS_v_NHTSA-
EPA_Opp_to_Abeyance_1-10-20.pdf and 
http://www.4cleanair.org/sites/default/files/Documents/UCS-v-NHTSA-
Auto-Intervenors-Opp-to-Abeyance-1-10-20.pdf 

(5) EPA Finalizes Revisions to Petition Provisions of Title V  
Permitting Program (January 14, 2020) – EPA signed a final rule that 
revises the 40 C.F.R. part 70 rules regarding the Title V petition process 
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and associated procedural and administrative record-related 
requirements.  The revisions are intended to increase stakeholder 
understanding of and access to the process by which citizens may object 
to Title V operating permits and to facilitate EPA’s review of proposed 
permits and petitions.  The final rule includes revisions in three key areas.  
First, it provides direction on how petitions should be submitted to EPA, 
including encouraging the use of the agency’s electronic submittal system.  
Second, the rule establishes content and format requirements for Title V 
petitions.  Finally, the rule includes provisions applicable to state and local 
permitting agencies regarding the development of the administrative 
record, including a requirement for permitting authorities to respond in 
writing to significant comments received during the public comment period 
for draft permits, and to provide the response to comments document to 
EPA along with the draft permit for EPA’s 45-day review period.  The final 
rule includes several changes from the August 2016 proposed rule that 
NACAA recommended in its written comments on the proposal.  EPA 
agreed with NACAA and other commenters that state and local agencies 
should not be required to provide written notification to the public when a 
proposed permit is sent to EPA for its 45-day review, and it did not finalize 
that provision.  Instead, EPA will post information on EPA Regional 
websites regarding relevant dates associated with its review of proposed 
permits, including the 45-day review period end date and the end date for 
the 60-day window in which a petition may be submitted on a proposed 
permit.  In addition, the agency made adjustments to the rule language 
regarding transmittal of the permit record to EPA to accommodate and 
distinguish between requirements that apply to sequential versus 
“concurrent” public and EPA review of draft permits (the latter scenario is 
where the 30-day public comment period and EPA’s 45-day review period 
run simultaneously, so long as there are no significant public comments).  
EPA also adopted NACAA’s recommendation to change references to 
“statement of basis” to “the statement required by § 70.7(a)(5) (sometimes 
referred to as the ‘statement of basis’),” recognizing that “statement of 
basis” is not a defined term in the part 70 regulations.  The final Title V 
petitions process revisions rule will become effective 60 days after 
publication in the Federal Register.  For further information: 
https://www.epa.gov/title-v-operating-permits/final-revisions-petition-
provisions-title-v-permitting-program  

(6) EPA Proposes Revisions to Stack Test Method 23 (January 14, 
2020) – EPA published in the Federal Register (85 Fed. Reg. 2236) a 
proposed rule to revise EPA Test Method 23, which is used to measure 
polychlorinated dibenzo-p-dioxins (PCDDs) and polychlorinated 
dibenzofurans (PCDFs) emitted from stationary sources.  The proposed 
revisions would be the first changes to Method 23 since its promulgation 
in February 1991.  Since that time, measurement of PCDDs and PCDFs 
has evolved as sampling and analytical techniques have improved.  EPA 
is proposing a number of technical revisions and editorial changes to 
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clarify and update the requirements and procedures specified in the 
method and make its format consistent with other methods.  EPA is also 
proposing to expand the applicability of Method 23 to include procedures 
for sampling and analyzing polycyclic aromatic hydrocarbons (PAHs) and 
polychlorinated biphenyls (PCBs), along with proposed revisions to 
various rules that either require the use of Method 23 or require the 
analysis of PCDDs/PCDFS, PAHs or PCBs.  The proposed revisions to 
Method 23 would replace prescriptive requirements for materials and 
instrument parameters with performance-based quality requirements, in 
order to allow users flexibility in implementing the method while still 
meeting the performance criteria EPA believes are necessary to 
demonstrate and document the quality of the measurements.  Public 
comments on the proposed revisions are due by March 16, 2020.  For 
further information: https://www.govinfo.gov/content/pkg/FR-2020-01-
14/pdf/2019-27842.pdf and https://www.epa.gov/emc/emc-recent-
additions 
 
(7) Petitioners and Petitioner-Intervenors File Opening Briefs in 
Litigation Challenging EPA’s Denial of New York’s Section 126 
Petition (January 14, 2020) – Petitioners and petitioner-intervenors filed 
their opening briefs in litigation challenging EPA’s denial of New York’s 
petition, filed under Clean Air Act Section 126(b), which sought EPA 
action to compel emission reductions from upwind sources that contribute 
to ozone pollution in New York.  In their opening brief, the petitioners – 
New York, New Jersey and the City of New York – argue that reliance of 
EPA’s denial on the now-invalidated Cross-State Air Pollution Rule update 
and close-out was unlawful and arbitrary and capricious; that EPA 
arbitrarily ignored data showing current and ongoing air quality problems 
in denying New York’s petition at Cross-State step one; that in denying 
New York’s petition at Cross-State step three, EPA unreasonably found 
that the information New York provided was inadequate; and that the court 
should impose a deadline for EPA to issue a new response to the petition.  
Petitioner-interveners argue in their brief that EPA’s denial of New York’s 
Section 126(b) petition for the 2008 ozone standard at Step 1 was 
arbitrary and capricious; that in rejecting New York’s petition, EPA 
unlawfully and arbitrarily transmuted its policy preference into extra-
statutory requirements on New York that are incompatible with the text 
and structure of Section 126(b); and that EPA unlawfully disregarded 
record evidence of highly cost-effective emission reductions from dozens 
of sources identified in New York’s petition.  EPA’s opening brief in this 
case is due February 20, 2020.  For further information: 
http://www.4cleanair.org/sites/default/files/Documents/Litigation-
Petitioners_Brief-NY-NJ_126_Litigation-011420.pdf and 
http://www.4cleanair.org/sites/default/files/Documents/Litigation-
Petitioner_Intervenor_Brief-NY-NJ_126_Case-011420.pdf 
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(8) EPA Issues Final Reconsideration of Petroleum Refinery NESHAP 
(January 14, 2020) – EPA issued the final National Emissions Standards 
for Hazardous Air Pollutants for the Petroleum Refinery sector.  The rule is 
the result of a request EPA received to reconsider the December 1, 2015 
Risk and Technology Review standard and New Source Performance 
Standards that apply to the source category.  The rule addresses five 
areas that were included in the reconsideration requests:  1) work practice 
standards for pressure relief devices (PRD); 2) work practice standards for 
emergency flaring; 3) the assessment and consideration of risk from the 
implementation of the flaring and PRD work practice standards in the 
overall acceptability decision; 4) the delayed coker water overflow 
alternative provision; and 5) one fenceline monitoring provision allowing 
refineries to reduce the frequency of monitoring at sampling stations that 
consistently record benzene concentrations below 0.9 micrograms per 
cubic meter.  The final rule also corrects drafting errors in the 2018 
Refinery Maximum Achievable Control Technology MACT 1 and 2 
technical amendments.  For further information: 
https://www.epa.gov/stationary-sources-air-pollution/petroleum-refinery-
sector-rule-risk-and-technology-review-and-new 
 

The Week Ahead 
 

• Martin Luther King Jr. Day – January 20, 2020 

• NACAA Moves – January 20, 2020 
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