
 
 
 
 

May 15, 2008 
 

Docket ID No. EPA-HQ-OAR-2002-0038 
U.S. Environmental Protection Agency 
Air and Radiation Docket and Information Center 
Mail Code 6102T 
1200 Pennsylvania Avenue, NW 
Washington, DC  20460 
 
Dear Sir/Madam: 
 

On behalf of the National Association of Clean Air Agencies, thank 
you for this opportunity to comment on the “Agency Information Collection 
Activities; Submission to OMB for Review and Approval; Comment Request; 
Requirements for Control Technology Determinations from Major Sources in 
Accordance with Clean Air Act Sections, Sections 112(g) and 112(j); EPA 
ICR No. 1648.06, OMB Control No. 2060-0266,” which was published in the 
Federal Register on April 17, 2008 (73 Federal Register 20920).  The 
National Association of Clean Air Agencies (NACAA) is the national 
association of air pollution control agencies in 53 states and territories and 
over 165 metropolitan areas across the country. 

 
On January 2, 2008, NACAA submitted comments on EPA’s 

November 2, 2007 Federal Register notice pertaining to this Information 
Collection Request (72 Federal Register 62226).  We are gratified that in the 
support document for the April 17, 2008 notice EPA expressed agreement 
with some of our comments and made changes.  For example, EPA has 
reduced significantly the estimated number of affected sources (from 20,000 
to 2,573) in this proposed Information Collection Request (ICR), which we 
believe is an improvement.  Additionally, EPA acknowledged that some of 
the permitting-related activities that were incorporated in the burden estimate 
in the previous ICR proposal should not be included.   

 
Although EPA decreased the estimated number of affected sources, 

we are disappointed that the agency has not reduced the estimated burden 
for each source.  In fact, EPA increased the estimate.  In the earlier Federal 
Register notice, EPA estimated that the annual costs would be $65,636,200 
for 20,000 respondents, for a cost of $3,281.81 per respondent.  In the April 
17 notice, EPA estimated the annual cost to be $9,995,666 for 2,573 
respondents, for a per-source cost of $3,884.83.  As we noted in our earlier 
comments, we believe EPA overestimated the burden associated with this 
ICR and should have reduced the amounts, rather than increasing them. 



In NACAA’s earlier comments, we made additional points that we believe are still 
relevant, including that EPA’s analysis should not have incorporated activities beyond 
the purview of the Paperwork Reduction Act and the Office of Management and Budget 
(OMB) should immediately issue a temporary approval of EPA’s ICR.  We believe these 
comments are still valid and that OMB and EPA should reconsider them at this time. 

 
We have attached for your convenience NACAA’s comments of January 2, 2008.  

We urge EPA and OMB to consider our earlier recommendations and make appropriate 
changes to the ICR.  Additionally, we recommend that OMB respond to this ICR as 
quickly as possible. 

 
Thank you for your consideration. 
 

Sincerely,   

   
Vinson Hellwig    Robert Colby 
Michigan     Chattanooga, Tennessee 
Co-Chair     Co-Chair 
NACAA Air Toxics Committee  NACAA Air Toxics Committee 

 
Attachments 
 
 

 
 
 
 
 



 
 
 
 
 

January 2, 2008 
 
 
Docket ID No. EPA-HQ-OAR-2002-0038 
U.S. Environmental Protection Agency 
EPA Docket Center 
Air and Radiation Docket and Information Center 
1200 Pennsylvania Avenue, NW 
Mail Code 2822T 
Washington, DC  20460 
 
Dear Sir/Madam: 
 

On behalf of the National Association of Clean Air Agencies, thank 
you for this opportunity to comment on the “Agency Information Collection 
Activities; Proposed Collection; Comment Request; Requirements for Control 
Technology Determinations from Major Sources in Accordance with Clean 
Air Act Sections, Sections 112(g) and 112(j),” which was published in the 
Federal Register on November 2, 2007 (72 Federal Register 62226).  The 
National Association of Clean Air Agencies (NACAA) is the national 
association of air pollution control agencies in 53 states and territories and 
over 165 metropolitan areas across the country. 

 
NACAA has reviewed the proposed Information Collection Request 

and has prepared the attached comments.  Please contact us if we can 
provide additional information. 

 
Sincerely,   

   
Vinson Hellwig    Robert Colby 
Michigan     Chattanooga, Tennessee 
Co-Chair     Co-Chair 
NACAA Air Toxics Committee  NACAA Air Toxics Committee 
 
 
 
 
Attachments 



Comments of the National Association of Clean Air Agencies on EPA’s Proposed 
Collection Comment Request; Requirements for Control Technology 

Determinations from Major Sources in Accordance with Clean Air Act, Sections 
112(g) and (j); EPA ICR No. 1648.06, OMB Control No. 2060-0266 

 
January 2, 2008 

 
Pursuant to the solicitation for public comment published in the Federal Register 

by the U.S. Environmental Protection Agency (EPA) on November 2, 2007 (72 FR 
62226), the National Association of Clean Air Agencies (NACAA) is pleased to provide 
the following comments on the proposed request to reinstate and expand the 
Information Collection Request (ICR) approval for permit applications required to be 
submitted under Sections 112 (g) and (j) of the Clean Air Act, 42 U.S.C. 7412(g), 
7412(j), including the MACT categories for polyvinyl chloride and copolymers 
production; brick and structural clay products manufacturing; clay ceramics 
manufacturing; and industrial, commercial, and institutional boilers and process 
heaters1. 
 
SUMMARY 
 
 NACAA supports the goals and purposes of the Paperwork Reduction Act (PRA) 
and is committed, along with its members, to ensuring that collection of information by 
or for the federal government from the public, industry or state and local governments is 
limited to that needed to perform lawful agency functions and is conducted as efficiently 
as practicable.  However, this issue was triggered more than three years ago with the 
vacatur of the polyvinyl chloride and copolymers production MACT standard and 
reinforced in early 2007 with the vacatur of the brick and clay and industrial boiler MACT 
standards.  Only now, in an act that has the effect of delaying reduction of toxic air 
pollution, has EPA raised the PRA issue.  The PRA is intended to reduce unnecessary 
paperwork.  It should not be allowed to generate additional paperwork – in the form of a 
lengthy ICR review - and used as a vehicle to further delay prompt progress toward 
reducing toxic air emissions as required by Congress more than 17 years ago. 
 

EPA and the Office of Management and Budget (OMB) could have resolved this 
issue within one week of becoming aware of it - and still can.  First, OMB and/or EPA 
can confirm that the PRA does not authorize any person to violate the CAA and/or state 
law by failing to submit a permit application to state or local permitting authorities.   
Failing that, OMB has the authority to grant a temporary clearance number, on an 
emergency basis, under section 3607(j)(1) of the PRA.  We understand that EPA 
requested such a temporary clearance on October 4, 2007 and that such clearances 
have been obtained in the past where lapsed OMB clearance numbers threatened 
enforcement of environmental statutes. 

 
  Under present circumstances the agency should first consider the threshold 
question of what act the PRA applies to.  The PRA is a federal statute that applies to 
                                                 
1 For convenience we refer to these categories as “PVC”, “brick”, “clay” and “industrial boiler,” 
respectively.   
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information collection activities conducted by or for federal agencies.  Here, the 
submission of permit applications to state and local authorities is not an information 
collection activity by or for the EPA.  The act of “requiring” the submission of information 
occurred with the passage of the 1990 CAA Amendments.  EPA and OMB participated 
in the rulemaking that developed the Congressionally-mandated standardized 
application form.  
 

Congress has determined that where EPA has failed to meet a statutory 
responsibility to promulgate a MACT standard, the states must issue permits on a case-
by-case basis.  EPA has neither the authority nor the obligation to issue case-by-case 
MACT permits and has no independent authority to require sources to submit permit 
applications.  Since the CAA assigns the permitting obligation directly to the states 
rather than by delegation of authority assigned to EPA, the submission of application 
forms to state and local permitting authorities is not being conducted on EPA’s behalf.  
Indeed, while states have the authority to call for the submission of applications from 
specific sources, the underlying obligation is self-implementing.  Permit applications are 
required by operation of law without an act of any federal, state or local authority.  EPA 
should also examine the question of whether the submission of application forms under 
state laws that have been approved and implemented under Section 112(l) of the CAA 
is subject to the requirements of the PRA.  Having done so, EPA should correct the 
misimpression created by its Federal Register notice that suggests that sources do not 
have to comply with state permitting requirements until OMB acts on its request.   

 
The regulations do require that sources submit a copy of their state and local 

applications to EPA so that EPA may audit the performance of state and local permitting 
authorities.  Accordingly, submission of that copy may well be considered subject to the 
requirements of the PRA, and it may be that under federal law sources may not be 
subject to civil penalties for failing to provide a copy of their applications to EPA.  
However, this is a separate information collection activity with a substantially different 
“burden” under the PRA.  Moreover, suspending collection of the copy of the application 
while an ICR request is processed will not have the substantial adverse public health 
impact associated with the further delay in reducing toxic air emissions that will occur if 
submission of applications to state and local permitting authorities is deferred. 
   

NACAA believes that authority to require submission of permit applications under 
Sections 112(g) and 112(j) is essential to implement the requirements of the federal 
statute.  To the extent EPA has an oversight role in the Section 112(j) process, timely 
permitting is essential for EPA to conduct its business.  Further, operation of major 
sources subject to the requirements of Section 112 after the statutory deadline is a 
violation of the CAA.  NACAA also believes that the application forms approved by EPA 
and required by state law minimize the burden on sources, while providing information 
needed by permitting authorities to carry out their obligations under the Clean Air Act.  
As we understand it, (1) because the application forms were developed through a 
rulemaking process conducted with OMB input and in full compliance with the 
Paperwork Reduction Act, and (2) because denial of the request would interfere with the 
substantive requirements of a statute, OMB does not have discretion to deny the 
request and we fully anticipate either a prompt determination that these activities are not 
subject to the PRA or a prompt approval by OMB of EPA’s proposed ICR. 
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EPA’s estimate of the burden on industry is substantially in excess of that which 

will actually be imposed by this ICR.  EPA acknowledges that its estimate of the number 
of affected sources is too high, but suggests that it does not know of a better estimate.  
In this comment, we offer hard data, provided by the state and local agencies to assist 
EPA in correcting its acknowledged overestimate.  In addition, EPA has included 
activities beyond the PRA’s definition of “burden” in its burden estimate and otherwise 
overestimated the costs of filling out the relatively straightforward applications required 
by the CAA.  Our judgment is that the “burden” as defined by the PRA will be less than 
3 per cent of that suggested by EPA. 

 
 We also believe that, in order to facilitate state permitting actions required by the 

CAA, the ICR should continue to apply to all “at-risk” MACT categories, specifically the 
electric utility category.  Finally, the EPA burden estimate misstates the role of the state 
and local permitting authorities and improperly infers that the federal government, 
through the Office of Management and Budget, has ongoing veto authority on the 
operation of state permitting programs. 
 
ROLE OF STATE AND LOCAL AUTHORITIES IN THE SECTIONS 112(j) AND 112(g) 
PERMITTING PROCESSES 
 

Section 112 of the Clean Air Act (CAA) requires the EPA to promulgate a 
National Emission Standard for Hazardous Air Pollutants,2 often referred to as a “MACT 
Standard,” for each identified category and subcategory of sources of emissions of a 
lengthy list of hazardous air pollutants (HAPs) in accordance with schedules developed 
pursuant to Section 112(e)3 of the Act.  The U.S. Court of Appeals for the District of 
Columbia has “vacated” several MACT standards promulgated by EPA.  EPA has 
determined that the Court’s decision to vacate these standards triggers the obligations 
under Section 112(j) of the CAA4.  EPA’s November 2, 2007, notice soliciting comment 
on the reinstitution of the ICR under the Paperwork Reduction Act is a further 
acknowledgement of the applicability of Sections 112(j) and (g) to these sectors. 

 
Under Section 112(j) sources within the category must obtain Title V permits5 

issued by state permitting authorities on a case-by-case basis incorporating emission 
limits that the state determines are “the equivalent emission limitation” that would have 
applied if EPA had issued the MACT standard in a timely manner.  Such permits must 
be issued within 18 months of receipt of a permit application from the source and must 
be based on “all available information.”  In addition, within 60 days of submittal of a Part 
2 application, the permitting authority must notify the source operator in writing of its 
determination as to whether the application is complete.  Under Section 112(g) sources 
                                                 
2 Such standards are required to be based on the application of “maximum achievable control technology” 
and are colloquially known as “MACT standards.” 
3 42 U.S.C. 7412(e) 
4 In a pleading filed with the Court of Appeals on May 4, 2007, seeking vacatur of the standard, the U.S. 
Department of Justice asserted on behalf of EPA that “EPA recognizes that vacatur of the standards will 
trigger the requirements of Clean Air Act sections 112(g) for new sources and 112(j) for existing sources.” 
5 This includes modifications to existing Title V permits as well as new Title V permits for sources. 
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must obtain a preconstruction permit from the permitting authority before commencing 
construction of a new, modified or reconstructed major source of HAPs. 

 
NACAA’S INVOLVEMENT IN THE SECTIONS 112(g) and 112(j) PROCESSES 
 

In response to the earlier vacatur of the polyvinyl chloride MACT rule, in July of 
2006 NACAA developed a model rule setting out presumptive MACT determinations for 
use by state and local permitting authorities developing Section 112(j) and 112(g) 
permits in that sector.  More recently, because of the potentially significant workload 
associated with the vacatur of the industrial boiler MACT, the large number of potentially 
affected sources and the relatively short deadlines for state action imposed by the CAA, 
the Board of Directors of NACAA have invested resources to assist the states in 
developing MACT permits for the Industrial Boiler and Process Heater category.  This 
category, with approximately 3,000 sources, is far larger than either of the other 
categories to which Sections 112(g) and (j) apply.  A technical workgroup, with 
representatives from approximately 15 state and local air pollution control agencies, has 
been formed to review available information and provide recommendations for case-by-
case MACT determinations and development of new and existing source MACT floors. 
A consultant has also been retained to assist the workgroup in gathering relevant 
information, collating this information in a usable format and drafting a “model rule” that 
individual states may draw from as they see fit. 

 
EPA has been and will continue to be involved in this process.  NACAA 

representatives have met with EPA senior managers and technical staff on several 
occasions and have received excellent cooperation to date. EPA staff has been quite 
helpful in identifying existing sources of information.  NACAA’s intent throughout this 
process is to work with EPA to gather information in a manner that avoids duplication of 
effort and inconsistent data-gathering formats6.  However, as set out in the CAA, where 
EPA has failed to meet a statutory deadline for promulgation of MACT standard, case-
by-case MACT permit determinations are state functions, not an EPA function.  NACAA 
has neither sought nor obtained the consent of EPA for its efforts.  NACAA’s efforts 
were neither requested by nor directed by EPA.  These efforts are by and for the states 
that are required by the CAA to issue permits within very tight time frames.  
 
EPA’S NOTICE AND THE PAPERWORK REDUCTION ACT 
 
EPA’s November 2, 2007, Federal Register Notice indicated that EPA was proposing to 
reinstate an ICR control number for Sections 112(g) and 112(j) permit applications and 
stated: 
 

ICR status: The previous ICR expired on May 31, 2005. An Agency may 
not conduct or sponsor, and a person is not required to respond to, a 

                                                 
6 EPA’s MACT rulemaking data is quite limited and much of it is more than a decade old. As a 
consequence, EPA is contemplating a multi-tiered data gathering exercise as part of its future rulemaking 
efforts. This information will not be available to the states in a timeframe consistent with Section 112(g) 
and (j) requirements.   
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collection of information, unless it displays a currently valid OMB control 
number. 
 
                                               **** 
 
Pursuant to section 3506(c)(2)(A) of the Paperwork Reduction Act (PRA), 
EPA is soliciting comments and information to enable it to:  
 
(i) Evaluate whether the proposed collection of information is necessary 
for the proper performance of the functions of the Agency, including 
whether the information will have practical utility;  
 
(ii) Evaluate the accuracy of the Agency’s estimate of the burden of the 
proposed collection of information, including the validity of the 
methodology and assumptions used;  
 
(iii) Enhance the quality, utility, and clarity of the information to be 
collected; and  
 
(iv) Minimize the burden of the collection of information on those who are 
to respond, including the use of appropriate automated electronic, 
mechanical, or other technological collection techniques or other forms of 
information technology, e.g., permitting electronic submission of 
responses. In particular, EPA is requesting comments from very small 
businesses (those that employ less than 25) or examples of specific 
additional efforts that EPA could make to reduce the paperwork burden for 
very small businesses affected by this collection.  
 
 

PAPERWORK REDUCTION ACT ISSUES CANNOT ALTER CONGRESSIONALLY 
MANDATED DEADLINES FOR SUBMITTING PERMIT APPLICATIONS OR AFFECT 
LIABILITY UNDER STATE LAW 
  

The PRA appears to contain contradictory provisions respecting the current 
obligation of sources to submit applications under Section 112(j).  Section 3512 (a) of 
the PRA provides that, absent OMB approval of an ICR   

 
  “notwithstanding any other provision of law, no person shall be subject to 

any penalty for failing to comply with a collection of information that is 
subject to this subchapter….” 

 
However, section 3518(e) provides 
 

“nothing in this subchapter shall be interpreted as increasing or 
decreasing the authority of the President, the Office of Management and 
Budget or the Director thereof, under the laws of the United States, with 
respect to the substantive policies and programs of departments, agencies 
and offices…” 
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Section 112(j) of the CAA specifically requires operators of sources to “file an 

application for a permit” by a date certain.  That date has passed.  Section 112(j)(3) 
required EPA to develop a standardized permit application form through notice and 
comment rulemaking.  EPA did so, thus completing its obligation with respect to this 
issue.  The form that resulted from that process (which included OMB) cannot now be 
changed by OMB under the guise of an ICR review.  It can only be revised through an 
additional notice and comment rulemaking conducted by EPA. 

 
EPA and OMB have the authority to confirm that the PRA does not apply to 

permit applications submitted directly to state and local permitting authorities under 
Sections 112(g) and 112(j), especially where those permits are required by state 
programs approved in lieu of the federal program under Section 112(l).  The fact that 
the CAA authorizes and encourages the development of equivalent state programs 
establishes that the federal statute is not intended to preempt those state laws.  
Enforcement of state law is a state right under our federal system and may not be 
limited by acts or omissions of Executive Branch employees.  EPA and OMB should 
make this point clear so that industry sources do not mistakenly believe that the 
pendency of an EPA information collection request before OMB somehow creates 
immunity from state and local requirements to submit permit applications. 

 
 OMB does not have the authority to alter the CAA deadlines established by 

Congress.  Instead, if it is unwilling to confirm that the PRA does not apply, OMB should 
immediately exercise its authority to grant a temporary approval of an ICR.   
 
AN IMMEDIATE, TEMPORARY APPROVAL OF EPA’S ICR REQUEST IS 
WARRANTED IN THIS CIRCUMSTANCE 
 

Section 3507(j)(1) provides OMB with authority to immediately authorize an 
information collection where:  

 
(A) a collection of information –  

(i) is needed prior to the expiration of time periods established under this 
subchapter; and 
(ii) is essential to the mission of the agency; and 

 
(B) the agency cannot reasonably comply with the provisions of this subchapter 
because –  

(i) public harm is reasonably likely to result if normal clearance procedures 
are followed; 
(ii) an unanticipated event has occurred; or 
(iii) the use of normal clearance procedures is reasonably likely to prevent 
or disrupt the collection of information or is reasonably likely to cause a 
statutory or court ordered deadline to be missed. 

 
 Here, (1) the statutorily established deadline for submission of these permit 
applications at existing sources has passed, (2) OMB has no discretion to deny the 
request or to change either the Federal application form or the forms employed by 
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states with approved substitute programs and (3) businesses that wish to install new 
boilers or expand existing boilers need a permit prior to commencing construction.  
Under these facts, it is hard to anticipate a basis for denying a request for immediate 
action and yet, OMB has not responded to such a request from EPA made on October 
4, 2007.  At the very least OMB should grant EPA’s request for a temporary approval 
while the agency is soliciting comments and preparing a request for approval under 
normal OMB processing procedures. 
 
EPA’S PROPOSED ICR REQUEST GREATLY OVERSTATES THE BURDEN OF 
SUBMITTING APPLICATIONS UNDER SECTIONS 112(g) AND 112(j)  
 

In its Federal Register notice and supporting documentation EPA estimated the 
“burden” of its proposed request – 20,000 sources would be required to submit permit 
applications and the burden of submitting and processing those applications would total 
3,381,999 man-hours at a cost of $196,908,600.  This estimate is greatly overstated.  
EPA seems to concede this point by suggesting that “as many as” 20,000 sources 
would be affected and that it knew that there were fewer than that number of sources.   

 
EPA is required to provide its best estimate of the “burden” under the statute.  

EPA’s estimate (1) includes far more sources than are known to be subject to the 
vacated MACT rules, (2) includes excessive and unsupported estimates for the time to 
prepare each application form, (3) includes estimates for activities outside of the 
definition of “burden” and the purview of the PRA and (4) fails to include an industry 
sector still at risk for submitting applications pursuant to Sections 112(g) and 112(j). 
 
EPA’S ESTIMATE INCLUDES FAR MORE SOURCES THAN ARE KNOWN TO BE 
SUBJECT TO THE VACATED MACT RULES.  

 
EPA’s estimate assumed that at the time of promulgation there were 104 sources 

within the PVC, brick and clay categories and 58,000 boilers (approximately 19,000 
facilities) within the industrial boiler and process heater category.  EPA further assumed 
that over the next three years this latter category would grow to 60,400 boilers 
(approximately 20,000 facilities). 

 
NACAA has not examined the population estimates for the brick and clay 

categories, but has gained extensive knowledge in the course of developing a model 
rule under Section 112(j) for polyvinyl chloride and the industrial boiler and process 
heater categories.  The EPA rulemaking docket for the industrial boiler category 
identifies a large electronic file as EPA’s list of facilities within the category.  NACAA 
representatives visited the appropriate EPA officials and obtained a copy of this file, 
which identified approximately 15,000 sources.7  We then forwarded this information to 
NACAA’s members – state and local permitting authorities who are most knowledgeable 
about these matters – as a starting point for developing information that will be helpful in 
issuing case-by-case permits.  We asked these officials to review EPA’s list and to 
provide available emissions data on sources known to be subject to regulation within 
this category.  Our review is ongoing.  However, the uniform response from our 
                                                 
7 We are unaware of any document supporting an estimate of 19,000 sources. 
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members is that EPA’s list greatly overstates the number of sources in their jurisdiction.  
We provide here data from four jurisdictions, selected as “representative” of the 
information being provided rather than “worst case.” 

 
Jurisdiction # of sources on 

EPA’s list 
# of sources on 
permitting 
authority’s list 

Percent 
overstatement 

Jurisdiction “A”  115 16 718 

Jurisdiction “B” 250 80 312 

Jurisdiction “C” 411 57 720 

Jurisdiction “D” 53 8 662 

Total 829 161 515 

  
Applying the ratio of the number of confirmed sources to the number on EPA’s 

list (161/839) to the 15,000 sources on EPA’s list suggests that the most accurate 
estimate of sources within the industrial boiler category is 2,913.  This is in no way 
surprising since EPA’s data is 20 years old and many sources have either closed or 
moved.  A detailed review conducted by one permitting authority suggests that the most 
common reason for the reduction in the number of sources subject to the rule is that 
sources reduced HAP emissions and/or secured synthetic minor permits so that they 
are no longer “major sources” of HAP emissions and therefore not subject to MACT 
requirements.  This is a rational and anticipated response to the regulatory scheme and, 
again, is in no way surprising.  What would be surprising is if the industry did not seek 
out the lowest-cost approach to compliance with a regulatory scheme.  In contrast, 
EPA’s estimate assumes an irrational industry response – that none of the major 
sources of HAPs in existence 20 years ago chose to reduce their HAP emissions below 
the regulatory threshold, preferring to meet a MACT standard instead. 

  
EPA’S ESTIMATE INCLUDES EXCESSIVE AND UNSUPPORTED ESTIMATES FOR 
THE TIME TO PREPARE EACH APPLICATION FORM 
 

Table 2 of EPA’s support document sets out EPA’s estimate of the burden 
imposed on industry to submit the Part 1 and 2 application forms.  EPA’s estimate is 
86.7 man hours and $5,614 per source.  No support is provided for this estimate and a 
review of the details of EPA’s estimate demonstrates that this estimate is far larger than 
the experience of our members and common sense would dictate8.  We have attached 
exemplar application forms, see Attachments A and B, to illustrate the relatively 
straightforward nature of the applications at issue.    The Part 1 form asks for little more 
                                                 
8Indeed, EPA concedes that the burden is likely to be light – according to the ICR supporting document 
“[m]ost, if not all, of the information required in the Part 2 application will have already been submitted to 
the permitting authority in previous permit submittals; we expect the burden to be relatively low for this 
activity”. 
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than the name and address of the facility; while the Part 2 forms asks for an 
identification of emission points and submission of existing emissions data.  For the 
most part this information has been provided on other forms – such as the source’s Title 
V permit application and may have already been provided to permitting authorities 
under the TRI or other CAA programs. 

 
Here we illustrate several of the clearly exaggerated estimates of burden9.  
 

(1) The estimate assumes that it will take nine hours of combined management, 
technical and clerical time to “collect information required by 63.53(b)(2) and fulfill any 
state or local information requirements as set forth by 63.53(b)(2)(iii).  As will be 
demonstrated below, we believe this estimate to be high. 
 
(2) EPA compounds its initial error by asserting that, having spent nine hours collecting 
basic data, sources will on average then spend 11 hours to “process, compile and 
review Part 2 application for accuracy and appropriateness” – we do not understand the 
distinction between collecting and compiling the basic information required and cannot 
discern any separate “processing” required.  
 
(3) EPA further inflates its estimate by asserting that sources will then spend another 
seven hours to “complete and submit the application” – however, the applications 
require no activity other than to submit the information collected under item (1) above.  
 
(4) EPA asserts that it will then require an additional 2.5 hours of effort – by 
management, technical and clerical staff – to “store, file and maintain application 
information.  Again, EPA does not define its terms, but we assume that most major 
sources of emissions of hazardous air pollutants have access to computers.  Our 
assumption is that the technical person responsible for development of the application 
will “save” the file to the appropriate location in the source’s computer system, which will 
be backed up either manually or automatically with a burden of less than five minutes – 
and no expenditure of effort by company management. 
 
  To provide EPA with a more objective and realistic estimate of the burden 
associated with preparing Part 1 and 2 applications, NACAA members have taken two 
steps: (1) we have inquired of a consultant for industry who has prepared and submitted 
a Part 1 and Part 2 for one of the MACT industry categories at issue here as to how 
long it took him to prepare and submit the applications and (2) two NACAA members 
undertook to fill out a Part 1 and Part 2 application for a source chosen at random within 
their jurisdictions   
  
 The industry consultant reported that it took him four hours to complete and 
submit both applications.  This is consistent with the time expended by NACAA’s 
                                                 
9 EPA’s overstatement of burden is also revealed by comparing the current estimate with EPA’s past 
estimates.  In 2002, EPA estimated that 84,000 sources were in the in 59 MACT categories that were at 
risk for Section 112(j) permitting.  The ICR estimate for submitting Part 1 applications for these sources 
was $9 million (or about $107 per source).  The current estimate for Part 1 applications for 20,000 
sources in three MACT categories is $376 per source (for a total or $7.4 million).    
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members; one member reported that completing the form took four hours10 while the 
other member reported a completion, review and submission time of two hours and five 
minutes.  We recognize that some complex sources with a large number of applicable 
units, such as refineries, may expend substantially greater time filling out these 
applications, but such sources are relatively few in number and can be expected to 
maintain databases with the relevant information.  We believe that four hours is a 
reasonable estimate for the time that will be expended by the typical source subject to 
the industrial boiler and process heater MACT.  
 
EPA’S “BURDEN” INCLUDES ESTIMATES FOR ACTIVITIES OUTSIDE OF THE 
DEFINITION OF “BURDEN” AND THE PURVIEW OF THE PRA. 
 
 EPA then includes estimates of “burden”  of over 1,000,000 man-hours11 for what 
can best be described as the consequences that might flow from submitting the 
application, including responding to facility-specific questions not contained in the 
application, negotiating a permit and attending a public hearing.  EPA even suggests 
that compliance costs would appropriately be considered part of the burden if a source 
is required to meet the terms of a case-by-case MACT permit before it promulgates a 
MACT standard.  However, the PRA is only concerned with the costs of providing the 
required information – not the downstream effects of providing the information.  By way 
of analogy, as a consequence of filing a tax return, an individual may have to pay taxes, 
may have to work many hours to earn enough money to pay those taxes and may even 
be audited by the IRS.  However, as the ICR for IRS’s Form 1040 makes clear, those 
costs are not part of the “burden” that the PRA is concerned with.  Under the PRA, the 
burden of submitting these applications is limited to the cost of preparing and submitting 
the applications and responding to questions about the information submitted – not 
facility-specific questions seeking additional information.  Such subsequent facility-
specific information gathering by state permitting authorities would not be by way of 
identical questions submitted to 10 or more persons and so is not subject to the PRA.  
Moreover, including Title V permitting burden in the Section 112(j) application ICR 
constitutes double counting, since the Title V permit program includes its own ICR.  
  
 For reasons set out above, EPA’s estimate that no burden should be assigned 
for Section 112(j) permit compliance costs is correct, but, as set out above, it is because 
such costs are not part of the information collection burden, not because there will be no 
such costs   EPA asserts that no burden should be assigned because it will promulgate 
MACT standards before compliance under case-by-case MACT permitting is required.  
This is incorrect.  EPA’s estimate anticipates that that several hundred new emission 
units within the affected categories will be constructed each year.  These units will 
require permitting under Section 112(g) long before EPA promulgates a MACT 
standard.  Additionally, states are taking their responsibility under Section 112(j) 
seriously.  For some sources, the 18-month period for issuance of Section 112(j) 

                                                 
10 Actual time expended was 2.5 hours; the permitting authority estimated that one could reasonably add 
an additional 1.5 hours for supervisory review and digitizing the form for electronic submission.  A 
substantial portion of the 2.5 hours was expended in providing “optional” information. 
11 EPA includes yet another 2.5 hours per source – 50,000 man hours to file, store and maintain the final 
permit.   
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permits has commenced and while EPA assumes that each and every source will be 
provided three years after permit issuance to comply, this is not necessarily the case.  
The CAA does not require a minimum compliance period; rather, it states that 
compliance must be required “as expeditiously as practicable, but not later than the date 
three years after the permit is issued.”  Since many sources have achieved compliance 
with the now vacated MACT standards, and have Title V permits that incorporate those 
limits it would not be surprising if occasions arose where permitting authorities 
determined that compliance should be achieved either immediately upon permit 
issuance or in a relatively short time frame thereafter. 
 
 Moreover, while we appreciate EPA’s present intent to expeditiously promulgate 
standards to replace the vacated standard, we note that EPA has not accomplished a 
great deal in the three years since the polyvinyl chloride MACT was vacated.   We are 
hopeful that EPA will promulgate the required MACT standards expeditiously, but are 
concerned that EPA may be overly optimistic in its assumed timeframes given its intent 
to conduct a multi-tiered information gathering exercise that may involve stack testing 
hundreds of sources before developing a proposal for an industrial boiler MACT 
standard. 
 
 Left uncorrected, EPA’s inference could lead some to argue that until and unless 
a subsequent ICR that includes a “burden” estimate including compliance costs is 
approved, sources are under no obligation to comply with the substantive requirements 
of state and local permits.   Having opened the door to the potential of such mischief, 
EPA should clarify that compliance costs are not part of a PRA burden calculation and 
that no separate ICR will be required.   
 
 EPA’s burden estimate then includes another 1,565,600 hours for state review of 
permit applications12 and 19,160 hours for EPA oversight.  NACAA believes that, much 
as the source “burden” estimates were overstated, these figures are greatly 
exaggerated (although EPA graciously asserts that it only takes state authorities two 
hours – not 2.5 hours – to save a file).   We will not comment on the specific 
deficiencies in this estimate, however, since the PRA makes clear that “burden” 
includes only the burden on the member of the public being asked to provide the 
requested information.  The amount of effort expended by the agencies requesting the 
information is of no concern under the PRA. 
 
ANY INFORMATION COLLECTION REQUEST SHOULD INCLUDE ALL AT-RISK 
MACT CATEGORIES 
 
 In its 2002 ICR EPA included all 59 MACT categories which were “at risk” of 
being subject to the Section 112(j) permitting process.  For at least three of those 
categories, EPA and OMB erred in prematurely terminating the ICR, thus leading to the 
                                                 
12Over time State and local permitting authorities have developed a number of streamlined permitting 
procedures that greatly reduce the burden on sources and on the permitting agencies.  We fully intend to 
utilize all available streamlining techniques in developing the NACAA model rule on Boiler MACT 
permitting.   In this context we note that many of the boilers in the MACT category, especially natural gas 
fired boilers that dominate the category, have similar operational and emissions profiles that will allow 
permitting to go forward with far fewer resources than assumed by EPA.  
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present situation, which involves yet additional paperwork from the federal government, 
industry and the public and a delay in ensuring public health benefits mandated by 
Congress.  Recently, oral argument was heard in a challenge to EPA’s decision under 
the MACT program with respect to a fourth industry category – electric utilities.   It is 
reasonable to expect that a decision with respect to this matter will be rendered while 
the EPA proposed ICR is pending before OMB.  While the court’s decision cannot be 
assumed or predicted, neither could it be assumed or predicted that EPA would fail to 
meet the MACT deadlines for all 59 MACT categories that were then “at risk.”  Under 
these circumstances we believe that it is prudent to minimize overall burden associated 
with compliance with the PRA that any EPA information collection request include all 
activities needed to implement Sections 112(g) and 112(j) for all MACT categories for 
which there are unresolved legal issues, specifically including the utility MACT category.   
Should EPA prevail in the challenge to the utility MACT determination, no harm will flow 
from including this category in EPA’s request.  If, however, EPA is not successful, the 
public and the states will once again face the prospect of unnecessary delay in 
achieving public health benefits and uncertainty within the regulated community 
occasioned by the PRA.   
 
CONCLUSION 
 

EPA and OMB should make it clear to the regulated community that issues 
associated with the PRA do not affect the ability of the state and local permitting 
authorities to enforce state and local law.  The PRA should not be allowed to act as a 
vehicle to effect a delay in reduction of toxic air pollution.  To protect the public health 
and avoid any confusion on this issue OMB should immediately grant a temporary 
approval for these applications.  For its part, EPA should produce accurate estimates for 
the burden to industry,  constrain its estimates to those matters properly subject to the 
PRA and clarify13 that Part 1 and Part 2 applications under Sections 112(g) and 112(j) 
are currently required in the three affected categories without further action by EPA or 
state/local permitting authorities. 

 

                                                 
13 Several industry trade associations and law firms are publicly asserting that applications are not due 
until further action by EPA to set a deadline. 


