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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28(a)(1), amici curiae the State and Territorial Air 

Pollution Program Administrators (“STAPPA”) and the Association of Local Air Pollution 

Control Officials (“ALAPCO”) certify as follows: 

A. Parties and Amici. 

All parties, intervenors, and amici appearing before this Court are listed in the 

Environmental Petitioners’ Opening Brief. 

B. Ruling Under Review. 

The rulings under review are the Final Rule, National Emission Standards for Hazardous 

Air Pollutants for Industrial, Commercial, and Institutional Boilers and Process Heaters, 69 

Fed. Reg. 55,218 (Sept. 13, 2004) (“Boilers Rule”) [JA__-__]; Notice of Reconsideration of 

Final Rule, National Emission Standards for Hazardous Air Pollutants for Industrial, 

Commercial, and Institutional Boilers and Process Heaters:  Reconsideration, 70 Fed. Reg. 

36,907 (June 27, 2005) [JA__-__]; Final Rule, Standards of Performance for New Stationary 

Sources and Emission Guidelines for Existing Sources:  Commercial and Industrial Solid Waste 

Incineration Units, 70 Fed. Reg. 55,568 (Sept. 22, 2005) [JA__-__]; and Final Rule, National 

Emission Standards for Hazardous Air Pollutants for Industrial, Commercial, and Institutional 

Boilers and Process Heaters: Reconsideration, 70 Fed. Reg. 76,918 (Dec. 28, 2005) 

(“Reconsidered Boilers Rule”) [JA__-__].   

C. Related Cases. 
 
Amici curiae STAPPA and ALAPCO are not aware of any unconsolidated cases related 

to this matter. 
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, amici curiae 

STAPPA and ALAPCO state as follows: 

STAPPA and ALAPCO are national, non-profit associations representing air pollution 

control agencies in 54 states and territories and more than 165 major metropolitan areas across 

the United States.  Neither STAPPA nor ALAPCO has any outstanding shares or debt securities 

in the hands of the public, and neither has any parent, subsidiary, or affiliate that has issued 

shares or debt securities to the public. 
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STATUTES AND REGULATIONS 

Applicable statutes and regulations are contained in the addendum to the Environmental 

Petitioners’ Opening Brief. 

PRELIMINARY STATEMENT AND INTEREST OF AMICI CURIAE 

Together with the Environmental Protection Agency (“EPA”), STAPPA and ALAPCO’s 

members are responsible for protecting the public from the detrimental effects of hazardous air 

pollutants (“HAPs”).  STAPPA and ALAPCO’s members also have primary responsibility for 

granting permits to facilities emitting HAPs under federal law.   

For the first time since the Clean Air Act Amendments of 1990, Pub. L. No. 101-549 

(“CAAA”), 104 Stat. 2399 (1990), EPA has promulgated a rule allowing operators of industrial, 

commercial, and institutional boilers to avoid otherwise applicable emissions limits under a 

so-called “health-based compliance alternative.”  69 Fed. Reg. at 55,227 [JA__].  Specifically, 

the Boilers Rule contains two “risk-based” exemptions allowing individual HAP sources to 

exempt themselves from the maximum achievable control technology (“MACT”) standard 

mandated by section 112(d) of the CAAA, if they can demonstrate that their emissions of 

hydrogen chloride and manganese fall below threshold levels.   

These exemptions must be vacated because they frustrate Congress’s core purposes in 

enacting the CAAA — namely, to replace the failed risk-based approach for calculating 

emissions limits with a new standard based on technologically achievable emissions reductions.  

STAPPA and ALAPCO gave extensive congressional testimony on this point.  Moreover, EPA 

improperly ignored the substantial burdens that state and local air pollution control officials — 

STAPPA and ALAPCO’s members — will bear in implementing these risk-based exemptions.   
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SUMMARY OF ARGUMENT 

The Boilers Rule is unlawful because it is inconsistent with the text of the CAAA and 

Congress’s purposes in enacting it.  Congress mandated that EPA “establish[ ] emission 

standards for each category or subcategory of major sources and area sources of hazardous air 

pollutants.”  42 U.S.C. § 7412(d)(1).  That EPA may, when establishing categorical standards, 

take into account established “health threshold[s]” for certain pollutants, see id. § 7412(d)(4), 

does not authorize it to permit case-by-case exemptions from those standards.  In support of the 

Environmental Petitioners, STAPPA and ALAPCO will briefly add three points:  (1) the rule’s 

risk-based exemptions are inconsistent with the CAAA’s purposes and legislative history, in 

which Congress disavowed the ineffective risk-based emissions standards and mandated use of 

the MACT standard in all but the most limited circumstances; (2) these exemptions undermine 

the national uniformity that Congress intended when it mandated a categorical MACT standard; 

and (3) EPA acted arbitrarily and capriciously by ignoring the substantial burdens imposed by 

these exemptions on state and local air pollution control officials. 

ARGUMENT 

 1.  The Boilers Rule’s risk-based exemptions must be rejected under settled principles of 

administrative law not only because they are inconsistent with the plain text of the CAAA, but 

also because they are “inconsistent with [Congress’s] statutory mandate” and would “frustrate 

the policy that Congress sought to implement.”  Federal Election Comm’n v. Democratic 

Senatorial Campaign Comm., 454 U.S. 27, 32 (1981); see Chevron, U.S.A., Inc. v. Natural Res. 

Def. Council, Inc., 467 U.S. 837, 843 & n.9 (1984) (courts “must reject administrative 

constructions which are contrary to clear congressional intent”); Arizona Pub. Serv. Co. v. EPA, 

211 F.3d 1280, 1287 (D.C. Cir. 2000) (“If, in light of its text, legislative history, structure, and 
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purpose, a statute is found to be plain in its meaning, then Congress has expressed its intention as 

to the question, and [Chevron] deference is not appropriate.”) (internal quotation marks omitted).   

One of the CAAA’s central purposes was to abolish the very risk-based approach that 

EPA has now recreated in the Boilers Rule.  Before 1990, Congress had required EPA to 

establish emissions standards that provided an “ample margin of safety to protect the public 

health.”  42 U.S.C. § 7412(b)(1)(B) (1990).  That approach was a failure.  As STAPPA’s 

President testified, the risk-based program had “proven itself to be largely ineffective,” not only 

because risk-based standards had been set for only a handful of HAPs, but also because, “[u]nder 

a risk management approach, sources that emit carcinogens and other toxic air pollutants can 

escape any control requirement.”1 

 As this Court recognized, “[t]he ineffectiveness of the risk-based approach created a 

‘broad consensus that the program to regulate [HAPs] under section 112 of the Clean Air Act 

should be restructured to provide EPA with authority to regulate . . . with technology-based 

standards.’ ”  Sierra Club v. EPA, 353 F.3d 976, 979 (D.C. Cir. 2004) (quoting Clean Air Act 

Amendments of 1989, S. Rep. No. 101-228, at 133 (1989), reprinted in V Legislative History of 

the Clean Air Act Amendments of 1990, at 8473 (“Legislative History”).  Accordingly, the 

CAAA jettisoned the “risk-based standard” and instead “require[d] EPA to set the most stringent 

standards achievable, that is, standards ‘based on the maximum reduction in emissions which can 

be achieved by application of [the] best available control technology.’”  Cement Kiln Recycling 

Coal. v. EPA, 255 F.3d 855, 857 (D.C. Cir. 2001) (quoting S. Rep. No. 101-228, reprinted in V 

Legislative History, at 8473) (citation omitted); accord National Lime Ass’n v. EPA, 233 F.3d 

                                                 
1 Toxic Substances Release Act of 1985:  Hearing on H.R. 2576 Before the Subcomm. on 

Health and the Environment of the H. Energy and Commerce Comm., 99th Cong. 7-8 (June 11, 
1985) (Statement of Kenneth Hagg, President, STAPPA) (“Hagg Testimony”). 
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625, 634 (D.C. Cir. 2000).  Congress specifically rejected a House provision — opposed by 

STAPPA and ALAPCO2 — that would have preserved a broad risk-based alternative to the 

CAAA’s new technology-based standards.  See Envt’l Petrs. Br. 34-35 & n.16.3   

Instead, Congress passed section 112(d)(4), which was in the Senate bill.  EPA’s 

interpretation of that section, upon which its defense of the risk-based exemptions is premised, is 

flatly contrary to the provision’s text, purpose, and history.  First, section 112(d)(4) plainly does 

not allow the exemption of individual sources or facilities.  Rather, it only allows “health 

threshold[s]” to be “consider[ed]” when developing standards for a category of sources under 

section 112(d)(1).  See 42 U.S.C. § 7412(d)(4) (“With respect to pollutants for which a health 

threshold has been established, the Administrator may consider such threshold level, with an 

ample margin of safety, when establishing emission standards under this subsection.”) (emphasis 

added).  Furthermore, because no health threshold has been or could be established for hydrogen 

chloride and manganese, no risk-based exemption for these pollutants can be considered in any 

case.  See Envt’l Petrs. Br. 34-38.   

The legislative history confirms that section 112(d)(4) authorizes EPA to consider health 

risks rather than MACT under very limited circumstances.  As the Senate Report explained, it is 

only when the “MACT emissions limitation [is] far more stringent than is necessary to protect 

public health and the environment” that EPA is allowed to “consider the evidence for a health 

threshold higher than MACT.”  S. Rep. No. 101-228, at 171, reprinted in V Legislative History, 

                                                 
2 See Comments of STAPPA and ALAPCO on the Administration’s Clean Air Proposal, 

H.R. 3030/S. 1490, at 39 (Oct. 17, 1989) (arguing that “all sources should install Best Available 
Control Technology (BACT) as a minimum level of control, irrespective of risk”). 

3 A second phase — which occurs within eight years after MACT standards are 
promulgated — mandates that EPA use a risk-based standard to consider “whether residual risks 
remain that warrant more stringent standards than achieved through MACT.”  Sierra Club, 353 
F.3d at 980.   
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at 8511 (emphasis added).  Crucially, Congress mandated that “[e]mploying a health threshold or 

safety level rather than the MACT criteria to set standards shall not result in adverse 

environmental effects which would otherwise be reduced or eliminated.”  Id. (emphasis added); 

accord Sierra Club, 353 F.3d at 980 (EPA standards must “at a minimum . . . reflect the 

emissions limitation achieved by the best-performing sources in a particular category”) 

(emphasis added).  Thus, EPA may only consider an alternative risk-based standard for a 

category of sources where it would both reduce costs of compliance and have no adverse effect 

on the environment compared to the MACT standard.  Here, EPA itself has acknowledged that 

the risk-based exemptions will have serious negative consequences for public health — 

calculated to cost $1.7 billion annually — that dwarf the anticipated cost savings to industry 

($170 million annually).  See Envt’l Petrs. Br. 40-41.  In sum, the Boilers Rule’s exemptions 

must thus be rejected because they go far beyond the narrow scope of section 112(d)(4) and 

instead erode the categorical technology-based standards of section 112(d)(1) by recreating a 

risk-based approach that Congress squarely disavowed. 

 2.  The adoption of a categorical technology-based standard also served another 

important congressional purpose — to ensure a uniform national standard for HAP emissions 

levels.  National uniformity is essential to the success of the CAAA.  As STAPPA’s President 

explained in his testimony to Congress:  

Many state and local agencies are precluded by law or policy from adopting rules 
more stringent than federal regulations.  Without a minimum federal requirement, 
these state and local agencies may be prevented from regulating facilities to the 
extent that they find necessary to protect the public health.  National consistency 
also discourages the type of interstate competition that potentially could 
undermine public protection from hazardous air pollutants.4 
 

                                                 
4 Hagg Testimony at 5-6. 
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Congress recognized this as well, emphasizing the need for a “national control strategy” for 

reducing toxic emissions.  S. Rep. No. 101-228, at 3, reprinted in V Legislative History, at 8343.  

By establishing national technology-based standards for all sources within the same category, the 

CAAA eliminated the possibility of a destructive “race to the bottom” in which industry sources 

could move into areas of the country that have less stringent local air quality standards.   

As STAPPA and ALAPCO explained, the MACT standard is essential to maintaining a 

uniform national standard because it requires all source categories and subcategories to meet 

minimum performance-based solutions to reduce HAP emissions.5  Risk-based exemptions, by 

contrast, undermine this important congressional objective by allowing sources of HAPs to 

exempt themselves on a case-by-case basis from national emissions standards.  EPA’s only 

response to this argument was that “concerns regarding facilities moving to areas of the country 

with less-stringent air toxics programs should be alleviated” because “[t]he criteria for qualifying 

to comply with the alternative health-based emission standards are not dependent on local air 

toxics programs.”  Boilers Rule, 69 Fed. Reg. at 55,241 [JA__].  But this ignores reality.  By 

replacing national, uniform technology-based emissions standards with risk-based standards 

based on site-specific tests, the exemptions will inevitably exacerbate state and regional variation 

in pollution controls.   

3.  The Boilers Rule’s risk-based exemptions must also be rejected because EPA 

impermissibly ignored evidence that “the proposal would place a very intensive resource demand 

on state and local agencies to review risk assessments prepared by sources trying to exempt 

                                                 
5 See Letter from Lloyd L. Eagan, STAPPA, and Robert H. Colby, ALAPCO, to EPA, 

Docket ID No. OAR-2002-0058, at 2 (Aug. 11, 2005) [JA__] (“[t]he establishment of a baseline 
level of control is essential to prevent industry from gaining a competitive advantage relating to 
installation – or failure to install – pollution controls”). 
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themselves” from the MACT standards.6  STAPPA and ALAPCO explained that “[r]eview of 

these risk assessments will require expertise in risk assessment methodology that many state and 

local agencies may not possess.”7  On reconsideration, EPA made clear that state and local 

permitting authorities may review the eligibility demonstration “to verify that the demonstration 

meets the requirements of [the health-based exemption] and is technically sound (i.e. use of the 

look-up tables is appropriate or the site-specific assessment is technically valid),” Reconsidered 

Boilers Rule, 70 Fed. Reg. at 76,935 (42 C.F.R. subpt. DDDDD, App. A ¶ 10) [JA__], and that 

they must review and ultimately approve any permit modification by a source asserting eligibility 

under the health-based alternative provision, see id. at 76,930 [JA__].  Yet EPA failed to 

consider the impact that any such review and approval would have on the resources of state and 

local air pollution administrators. 

The burden on permitting authorities will be substantial and will likely require hiring 

additional personnel in each state and/or diverting scarce scientific staff from other air pollution 

control efforts, with the result that such efforts may be curtailed, postponed, or forgone 

altogether.  For example, one small state has identified 40 facilities that are eligible for the risk-

based exemption.   

The Boilers Rule provides two ways for a source to demonstrate eligibility for the health-

based emission standard:  it can use the “look-up tables,” which specify a minimum emission 

rate for a given stack height and distance to the property boundary, or it may engage in a site-

specific risk assessment.  See 69 Fed. Reg. at 55,243 [JA__].  For facilities that seek to utilize the 

look-up tables for their risk-based demonstrations, STAPPA and ALAPCO have estimated that it 

                                                 
6 Letter from Lloyd L. Eagan, STAPPA, and Robert H. Colby, ALAPCO, to EPA, 

Docket ID No. OAR-2002-0058, at 2 (Mar. 6, 2003) [JA__]. 
7 Id. 
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could take approximately 40 additional hours to review each demonstration, since agencies must 

verify and independently analyze all of the information used by the source in order to approve or 

deny the demonstration.   

Site-specific demonstrations will likely require even more staff time and resources.  From 

experience, STAPPA and ALAPCO estimate that, on average, it takes 15-30 hours to review and 

approve each site demonstration protocol submitted by a facility, which entails the evaluation of 

the test procedures proposed by the source and may involve extensive dialogue between source 

and agency personnel.  Facilities are also required to submit the results of their testing within 60 

days, and it has taken state and local agencies approximately 30 hours to review each test report.   

The Boilers Rule also allows applicants to “use any scientifically-accepted peer-reviewed risk 

assessment methodology for [the] site-specific compliance demonstration,” id. at 55,283 (42 

C.F.R. subpt. DDDDD, App. A § 7) [JA__]; permitting authorities must develop and expand 

their expertise in a wide range of methodologies for accurately evaluating low-risk 

demonstrations, particularly if non-standard modeling or risk parameters are used.8 

Finally, state and local officials will be required to develop permit conditions that 

incorporate the parameters of the site-specific demonstrations — a step that constitutes a “major 

modification” under many state laws, requiring notice, public comment, and protracted hearings.  

See 40 C.F.R. § 70.7(h).  These activities also require additional staff time and resources. 

STAPPA and ALAPCO’s members are committed to carrying out their responsibilities to 

safeguard the nation’s air quality.  However, the Boilers Rule should be rejected as arbitrary and 

capricious because, in considering the alleged benefits of “reduc[ing] the compliance costs” 

                                                 
8 See id. 
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incurred by industry, the EPA did not adequately weigh the substantial burdens it imposes on 

state and local administrators.  See Reconsidered Boilers Rule, 70 Fed. Reg. at 76,929 [JA__].   

CONCLUSION 

For the foregoing reasons, the petitions for review should be granted.  
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